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EDITORIAL NOTE 


an institution, on the relations between its members, and on the politics 

and government of individual Commonwealth countries Commonwealth 
studies have grown considerably in recent.years; we hope that the publication of a 
specialised journal will stimulate that growth and encourage communication between 
students in various parts of the world. While it is expected that most of the articles 
will come from university teachers, we also hope to obtain articles from people with 
- first-hand knowledge of Commonwealth relations and of the practice of government 
in the various member-countries, 

The emphasis will be upon the members of the Commonwealth, but we shall not 
exclude articles upon dependent territories, particularly if they relate to movements 
towards self-government and to relations with other parts of the Commonwealth. 
We also hope to publish articles on the growth of the Commonwealth as an institu- 
tion, and on the ideas and policies of those who have theorised about it and shaped 
its growth. 

The journal has the term Political Studies in its title because we wish to stress 
that it is concerned mainly with the Commonwealth and its members as political 
institutions. But we hope to publish contributions from lawyers, economists, histo- 
rians, anthropologists and others, when these throw light upon political habits and 
changes. 

We hope that our editorial advisors in the various Commonwealth countries will 
help us to find writers and topics there; but we are not asking them to act as filters 
through which all material must pass. Contributors are free to consult them if they 
wish, but suggestions for contributions should normally come to us. 


‘[* journal has been established to publish work on the Commonwealth as 


J. D. B. M. 
K. E. R. 


WESTMINSTER’S EXPORT MODELS: 
THE LEGAL FRAMEWORK OF RESPONSIBLE 
GOVERNMENT 


BY 


S. A. DE SMITH 
London School of Economics and Political Science 


I 


ESPERATELY fragile and precariously balanced, the Westminster model of par- 
1) liamentary democracy remains the most sought-after of Britain’s exports to 
the countries of the Commonwealth. From Aden to Zanzibar nothing that 
can be represented as being in any way inferior to the original will give satisfaction, 
and even modifications that may render it more adaptable to local conditions are 
apt to be viewed with suspicion. The last voice to incant the slogan “British is best’ 
is likely to be that of a colonial nationalist on an obscure and remote island. And the 
practitioners of parliamentary democracy in the Commonwealth seem more resilient 
than their counterparts in other areas. It is true that three Members of the Common- 
wealth have now rejected the Westminster model; but only Pakistan rejected it 
because it had failed to secure stable and efficient government. The case of Cyprus 
is unique; so too, fortunately, is its Constitution. ‘Ghana has preferred to draw new 
inspiration from de Gaulle and Sekou Touré, Atatiirk and Bing, but not because 
the 1957 Westminster-type Constitution had proved an inadequate instrument for 
the imposition of firm rule. Certainly the ingenious blending of presidential and 
parliamentary forms, free from checks and balances, that typifies Ghana’s 1960 
Constitution may evoke imitation elsewhere; but for the moment Westminster 
remains dominant. Viewed against the background of constitutional mortality in 
Asia, the Indian experiment is a striking success story. Parliamentary democracy in 
Malaya should survive at least as long as Tunku Abdul Rahman’s intercommunal 
alliance. In Ceylon the politicians, apparently welcoming each rebuff that turns 
earth’s smoothness rough, may say, with Rabbi Ben Ezra: 


“What I aspired to be, 


And was not, comforts me.’ 
Nigeria and Sierra Leone have joined the Westminster club, and there is little doubt 


that Tanganyika and the West Indies will wish to follow them. Baganda, Barotse 


and Fijians may prefer an indigenous product, but it becomes increasingly conspic- 
uous that they are odd men out. 


It is not, however, the purpose of this article to examine the conditions under 
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which the Westminster model is likely to function most effectively. Its purposes are 
first, to offer a brief comparative survey of some recent constitutional developments 
in Commonwealth countries and so to supply a lawyer’s frame of reference in which 
political analysis and speculation may be set, and secondly, to reconsider the case for 
the conversion of constitutional conventions into rules of strict law. 


Il 


The Westminster model will never be a legal term of art, and the political scientist 
may also prefer to handle it circumspectly. In its widest sense it may be understood 
to comprise all the main features of the British Constitution. Of those features, some 
are not reproduced in the constitution of any other Commonwealth country. Even 
the Malayan monarchy is elective, and few would wish to compare the Canadian 
Senate or the Nigerian Houses of Chiefs with the House of Lords. Among the 
characteristic features of modern Commonwealth constitutions are the limitation 
of parliamentary sovereignty, guarantees of fundamental human rights, judicial 
review of the constitutionality of legislation, the transfer of the responsibility for 
terminating a superior judge’s tenure of office from a legislative to a judicial forum, 
and the vesting of full control over the public service and the conduct of elections 
in the hands of independent commissions. The aim of many of these provisions is 
to capture the spirit and practice of British institutions; the methods of approach 
involve the rejection of British devices and the imposition of un-British fetters on 
legislative and executive discretion. It is significant that (apart from New Zealand) 
the country whose constitutional law corresponds the most closely to that of Britain 
in these matters is Ghana, where the spirit and practice of British institutions are not 
consciously emulated. 

In its narrower sense—the sense in which the term is here used—the Westminster 
model can be said to mean a constitutional system in which the head of state is not 
the effective head of government; in which the effective head of government is a 
Prime Minister presiding over a Cabinet composed of Ministers over whose appoint- 
ment and removal he has at least a substantial measure of control;! in which the 
effective executive branch of government is parliamentary inasmuch as Ministers 
must be members of the legislature; and in which Ministers are collectively and 
individually responsible to a freely elected and representative legislature. Of these 
essential characteristics of the Westminster model, some or all are absent from the 
constitutions of Ghana and Cyprus, and one does not expect the future constitution 
of Pakistan to incorporate them; but in all the other independent Commonwealth 
countries they are either built into the constitution or manifested in the practical 
working of government. 

What have the constitutions to say about the Westminster model? The blueprint 
has never been part of the Commonwealth constitutional lawyer s equipment. The 
techniques used for the introduction of responsible government in Malta in 1921 
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and in Southern Rhodesia in 1923 were totally dissimilar. Even today uniformity is 
neither sought nor achieved, and though the swift accumulation of precedents oi 
inevitably tended to eliminate large discrepancies the constitution-monger can st 
make his choice from three main methods of approach. 

In the first place, he may reconstruct the Westminster skeleton for new duties. 
The constitution will enclose a bare framework, compounded of statute law and 
the royal prerogative and presiding with a supposititious dignity over the real world 
of flesh and blood. Thus, the executive power may be vested in the Queen and 
exercised on her behalf by a Governor-General who is advised by an Executive 
Council consisting of Ministers appointed by him and holding office during his 
pleasure. To bring strict law into accord with political reality, to make it plain that 
the Governor-General, like the Queen, has only a narrow range of limited discretions, 
to mention the Cabinet, the Prime Minister and other conventional institutions, 
would be unconventional, indecorous, unacceptable. In such a climate of opinion 
were the constitutions of the older Dominions? and Southern Rhodesia 22 fashioned. 
A few modest concessions would be made to the demands of clarity and practical 
convenience. The concept of a parliamentary executive might be coyly acknowledged 
by a constitutional rule that Ministers were to become members of Parliament 
within a prescribed period of time after appointment. Annual sessions of Parliament 
would be required; money resolutions were to need the recommendation of the 
Crown and Money Bills were to be introduced in the lower House only; provision 
would be made for the office of Speaker and for a miscellany of other matters 
regulated in Britain by the custom of Parliament. But in the main the dichotomy 
of law and convention was preserved, and most of the really important conventions 
were left to the interpolator. In Canada and Australia, as in Britain, this voluntary 
schizophrenia of the constitutional lawyer has exhibited a singular capacity for 
survival; and it has perhaps expressed itself in its most extreme form in South 
Australia, where the Constitution omits the Premier from the list of Ministers 
required to be members of Parliament.? 

Secondly, the constitution-monger may try to spell out in some detail those 
matters which have traditionally been left to convention and usage. The most 
thorough-going attempts to crystallise specific conventions in the form of rules of 
strict law are to be found in the constitutions of Nigeria4 and Sierra Leone, but 
all the constitutional instruments made during the last few years have broken away 
from antiquated inhibitions. There is no reticence in displaying the unmentionables; 
the blinds are drawn only where local usage, practical convenience and the drafts- 
man’s qualms seem to render it desirable. The draftsman’s qualms appear to have 
played an important part in shaping the curiously incomplete provisions of the Indian 
Constitution relating to the powers of the President. According to the Constitution, 
the President is to be aided and advised in the exercise of his functions by a Council 
of Ministers with the Prime Minister at its head. The Council of Ministers is to be 
collectively responsible to the lower House, and Ministers are to be appointed on 


WESTMINSTER’S EXPORT MODELS 5 


the Prime Minister’s advice.® Yet, although it was clearly understood by the Constit- 
uent Assembly that the President was to be a constitutional head of state, the Con- 
stitution refrains from stating that the President must act on the advice that he receives 
from the Council of Ministers, and it leaves him with an unfettered discretion in the 
choice of Prime Minister, the dismissal of Ministers, the prorogation and dissolution 
of Parliament and other important matters. It was apparently felt that to draft an 
adequate definition of the scope of the President’s residuary discretions would be 
too difficult, though at one stage it had been contemplated that Instruments of 
Instructions to the President and the State Governors, laying down the principles 
which they were to follow in exercising certain legal discretionary powers, would 
be scheduled to the Constitution.’ In the event, political and personal factors have 
so far ensured the maintenance of the understandings on which the Constitution 
was based;8 but it would be unwise to recommend founding fathers elsewhere to 
pass over such problems in hopeful silence. 

Thirdly, in order to avoid on the one hand the difficulties of exact and exhaustive 
definition, and on the other hand the possible dangers of leaving the conventional 
restraints on executive discretion to be left entirely to implication, a clause may be 
written into the constitution incorporating United Kingdom conventions without 
spelling them out. The Maltese Constitution of 1921 provided that the relations 
between the Governor and Ministry, the Governor and the Legislature, and the 
Ministry and the Legislature, were to be regulated (subject to the Constitution) as 
nearly as possible by the constitutional practice obtaining in like matters in the United 
Kingdom. In the following year the Irish Free State, adapting the wording of the 
Articles of Agreement and cocking a snook at the same time, applied to the exercise 
of executive authority under its Constitution ‘the law, practice and constitutional 
usage’ governing such functions in Canada.!° For many years these precedents 
stood in isolation, and indeed they have never been copied; the Maltese formula 
was too broad and general, and the 1922 model was peculiarly Irish. But in 1934 
South Africa offered a pointer to the future. Section 4 of the Status of the Union 
Act provided (inter alia) that powers exercisable in the Union by the King or the 
Governor-General were to be exercised on the advice of Union Ministers, but that 
(s. 4(3)) this general rule was not to affect ‘the constitutional conventions’ relating 
to the appointment and removal of Ministers and the summoning, prorogation and 
dissolution of Parliament. Now, section 4 (3) did not convert any of these constitu- 
tional conventions into rules of strict law. On the contrary, it preserved their 
existence as conventions, so that they should not be absorbed by the new statutory 
rule requiring the King and the Governor-General to act on ministerial advice.19 
To this extent it has not served as a model for newly self-governing countries, for 
there have been no firmly-based pre-existing conventions to preserve; it has therefore 
been thought necessary for the constitutions to indicate what are the relevant conven- 
tions and to give them the force of strict law. However, in so far as the Status of 
the Union Act singled out the most elusive group of conventions and pointedly 
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abstained from essayirig any further definition of them, it foreshadowed a trend 
that has been followed in other countries. 

This trend has emerged more and more clearly as the years have passed. In 1946 
the Constitution of Ceylon had a good deal to say about Cabinet government, but 
the conventions regulating the powers vested in the Governor-General were not 
spelt out: his powers were merely expressed to be exercisable (subject to the Con- 
stitution and other laws) as nearly as may be in accordance with the constitutional 
conventions applicable to the exercise of similar powers in the United Kingdom by 
His Majesty! The corresponding general clause in the Constitution of Rhodesia 
and Nyasaland appeared only in the Royal Instructions, and it was limited to the 
Governor-General’s powers in relation to the appointment and dismissal of Ministers 
and the prorogation and dissolution of Parliament.!2 Broadly similar provisions were 
contained in the Gold Coast Constitution of 195418 and in Ghana’s first Constitu- 
tion.!4 In some of the most recent constitutions—for example, those of the West 
Indies Federation, Jamaica and Singapore—the manner in which the powers of the 
Queen’s representative are to be exercised is set out in considerable detail, yet the 
application of United Kingdom conventions is still provided for by a general clause 
(in the Constitution Order in Council 15 or in the Royal Instructions 1*) with regard 
to functions expressed to be exercisable by him in his discretion.16* Even when the 
various pieces of the jigsaw have been put together, the uninitiated are apt to find 
the wording of some of these constitutions misleading. For the general clause is not 
necessarily applicable to all functions expressed to be discretionary, since the context 
may be inconsistent with the application of conventions? or it may be one which 
has no counterpart in the United Kingdom, and where the United Kingdom 
conventions do apply they may dictate one course of action (é.g., to dissolve Parlia- 
ment) which leaves no room for personal discretion. 


Ill 


We have seen that of the various possible methods of reconstructing the West- 
minster model, two predominate in recent constitutions. According to the one 
method, an attempt is made to give a reasonably full account of the major rules 
governing the executive branch and its relationship with the legislature. According 
to the other, many of those rules are set out but some of the most important and least 
readily definable are incorporated by a clause attracting the corresponding United 
Kingdom conventions subject to the qualification that they are to apply only ‘as 
far as may be’. Which method is likely to produce the most satisfactory results? 
The question can be posed in general terms because it is not easy to identify specific 
factors tending to make one method more appropriate than another in different 
countries. It must, however, be conceded at once that in developing countries 
constitutional factors will seldom play a dominant role in the shaping of political 
history. When choosing a particular method of enacting political practice one is 
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merely adopting a tentative presumption that this method will provide the soundest 
basis for stable, democratic government. And the preponderance of non-constitu- 
tional factors in determining the course of events is apt to be so heavy that the 
presumption is necessarily a weak one. 

Two arguments can be adduced in favour of incorporating certain conventions 
by reference: it makes for flexibility, and there are great practical difficulties in 
codifying the conventions on such matters as the dissolution of Parliament and the 
dismissal of Ministers. These difficulties must be admitted, and they will be considered 
further. But the special merits of flexibility are not immediately apparent, for here 
flexibility implies a high degree of uncertainty—‘uncertainty not only as to what 
rules should be applied but also as to how in any particular case they should be 
applied.’ 18 It is doubtful whether George V would have commended the virtues of 
uncertainty in 1923 or 1931. There can be no doubt at all that Lord Byng did not 
commend them in 1926. Residuary discretions which become exercisable in an 
atmosphere of political crisis inevitably expose the person who exercises them to 
partisan criticism; and a Governor-General or a ‘constitutional’ President is clearly 
more vulnerable to such criticism than the occupant of the throne. Again, as Evatt 
‘has observed, ‘the absence of definition may prevent an over-careful Governor- 
General from acting when he should, just as it may enable an imprudent or over- 
zealous Governor General to act where no reasonable ground for intervention 
exists’ .19 The concession which provides for unspecified modifications to be made 
to United Kingdom conventions in the local context only increases uncertainty. 

Some of the difficulties that may arise can be illustrated by the experience of the 
Governor-Generals of Ceylon. When the Governor-General, on the death of 
Mr. D. S. Senanayake in 1952, appointed Mr. Dudley Senanayake as Prime Minister 
in preference to Sir John Kotelawala,2° his decision was not only a proper one but 
would hardly have been made any the easier or less controversial if the relevant 
United Kingdom conventions had been spelt out in the text of the Constitution. 
But still more awkward problems were to be posed for Sir Oliver Goonetilleke in 
1960. Following the General Election held on March 19 Mr. Dudley Senanayake 
accepted his invitation to form a minority government. On April 22 the Government 
was defeated on an Opposition amendment to the Address in reply to the Speech 
from the Throne, whereupon Mr. Senanayake asked for a dissolution, which the 
Governor-General granted on April 23. In the weeks that had preceded Sir Oliver’s 
decision (which, it is thought, was a correct one in the circumstances) public con- 
troversy had swirled around the question whether the Governor-General would be 
obliged to accede to a request for a dissolution if it were to be made*!—one is 
assured that the names of Anson and Dicey, Keith and Jennings, became household 
words in Colombo—and the debate was not ended by the outcome. If the relevant 
conventions had been explicitly enacted they would not have solved the problem, 
but they would have eased the Governor-General’s task. At the ensuing General 
Election, held on July 20, 1960, the Sri Lanka Freedom Party, led by Mrs. Sirimavo 
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Bandaranaike, won nearly half the seats in the House of Representatives. Mr. Senan- 
ayake, whose party had suffered a heavy defeat, accordingly resigned and on the 
same day the Governor-General invited Mrs. Bandaranaike to form a government. 
She accepted this invitation and, inasmuch as she had not contested a seat at the 
General Election,22 she was nominated as a senator (presumably on her own advice) 
in order not to violate the constitutional rule preventing a Minister from continuing 
to hold office if he was not a member of either House for four consecutive months. 

Did the Governor-General act constitutionally? It would surely be improper for 
a United Kingdom Prime Minister to advise the Queen to confer any title or 
dignity upon himself; but the Ceylon Senate is not the House or Lords, the purpose 
for which Mrs. Bandaranaike’s nomination to the Senate was sought has no parallel 
in the United Kingdom, and this was perhaps a case where British conventions could 
apply only ‘as far as may be’, or in other words not at all. But British conventions 
were prima facie applicable to the appointment of Mrs. Bandaranaike in the first 
instance; and I have failed to discover any statement in any modern work on the 
British Constitution which even mentions the possibility of appointing as Prime 
Minister a person who is not a member of either House of Parliament. I should 
nevertheless be prepared to contend that such an appointment might be constitu- 
tionally proper in highly exceptionally circumstances; it is not at all certain, however, 
whether those circumstances were present in Mrs. Bandaranaike’s case. It is arguable, 
on the other hand, that the Governor-General took the most reasonable course 
available to him at the time; that he would probably have been prevented from 
taking that course if the rules had been spelt out more explicitly; and that the 
blessed vagueness of the general clause may have proved to be the salvation of the 
body politic. One may recognize the force of these arguments without feeling any 
optimism that the adventitious combination of circumstances which gives them 
validity is likely to be reproduced, mutatis mutandis, on other occasions. 

There is another, more serious objection to the incorporation of United Kingdom 
conventions by reference. A constitution granted by Her Majesty in Council is in 
itself'a sitting target for the legal nationalist. It can readily be represented as something 
extraneous, alien, even imposed.28 To underline its regal features by including 
express references to the practices observed by Her Majesty in the United Kingdom 
will not endear it any the more to those who vaguely hanker after autochthony. 
The result may well be that when the wind of change blows the constitution may 
be overturned lock, stock and barrel, baby and bathwater; and vital safeguards of 
minority rights and individual liberty may disappear along with those conspicuous 
but relatively unimportant provisions which have offended nationalist sentiment. 
One must in any event acknowledge the probability that republicanism will prevail 
sooner or later. The draftsman of a constitution in 1961 should therefore aim at 
smoothing the transition by making it as easy as possible for his republican successors 
to defend and preserve the main features of his handiwork. The framers of a republi- 
can constitution may possibly be willing, as were the Indian Constituent Assembly, 
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to define the privileges of their Parliament by reference to those of the House of 
Commons, but it is most likely that they will be willing to define a President’s 
powers by reference to those of Her Majesty. It is surely prudent so to arrange 
matters that republicanism can manifestly be introduced without any major disturb- 
ance of the existing constitutional structure. 

These, then, are some of the factors that tend to tilt the balance in favour of a 
detailed specification and enactment of conventions. Writing in 1936, Mr. Justice 
Evatt (as he then was) saw a further advantage of specific enactment: breaches of 
the obligations thus enacted could be made redressible in a court of law.%4 But 
there may be grave difficulty in enforcing observance of the law upon a recalci- 
trant government, and in matters of high political importance it cannot be 
assumed that a government would voluntarily comply with an unenforceable 
declaratory judgment.?® Again, judicial proceedings directly impugning the per- 
sonal conduct of the head of state (other than by way of impeachment) may 
do more harm than good. One may also ask whether it would be reasonable 
to add to the burdens of the judges in the field of constitutional interpre- 
tation by requiring them to assume a peculiarly invidious task. Nor can one 
' ignore the notorious reluctance of judges brought up in the English legal tradition 
to pass upon political questions. In fact in all but one of those modern Common- 
wealth constitutions that have been based on the Westminster model certain questions 
concerning the head of state or Governor-General and his relations with his Ministers 
are expressly declared to be non-justiciable.26 Malaya is the one exception, but it 
would be surprising if a Malayan court could be persuaded to investigate whether 
the Yang di-Pertuan Agong had acted in strict conformity with ministerial advice, 
despite the absence of an exclusionary clause. 


IV 


Our main interest is centred upon the status and residuary discretionary powers 
of the head of state or the Queen’s representative in those constitutions where 
conventions have not been incorporated by reference. But it should be said that all 
modern Commonwealth constitutions offer an impressive array of material to any- 
one who wishes to analyse the transplantation and adaptation of British institutions 
overseas. The diverse provisions governing the office of Speaker and the variations 
played on the Westminster theme in relation to parliamentary financial procedure 
are two examples among many. One notes that under the constitutions of India, 
Malaya and Singapore, the conduct of a judge cannot be discussed in the legislature 
except on a substantive motion; that Ministers have a right of audience in both 
Houses in India, Malaya and Nigeria; that in Ceylon and the West Indies not less 
than two Ministers must be members of the Senate; that in India prorogation does 
not cause Bills to lapse; and so forth. Much of this is unexciting stuff, and the com- 
parison of constitutions by tabulation is perhaps the bleakest form of scholastic 
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aridity; but it is more than a little odd that these developments should be totally 
neglected. 

In those Commonwealth countries where the head of state is a President or an 
indigenous traditional ruler, the constitution invariably provides for the manner in 
which he is to be selected and his qualifications for office and (except in India) gives 
a reasonably intelligible account of his réle in the process of government. In those 
Commonwealth countries where the Queen is head of state the constitution has 
little to say about the appointment of her representative. In Nigeria the Prime 
Minister is required td consult the regional Premiers before tendering advice to Her 
Majesty on such an appointment; 2° in Singapore, which is not a full member of 
the Commonwealth, her representative has to be a person born in Malaya, appointed 
after consultation with the Singapore Government; %° elsewhere it is tacitly under- 
stood that the conventions agreed to by the Imperial Conference of 1930,54 and 
expressly extended to Ceylon by the External Affairs Agreement with the United 
Kingdom, are to apply. Again the principle laid down by the Imperial Conference 
of 1926 equating the status of a Governor-General in all essential respects with that 
of the Sovereign in the United Kingdom is accepted by the senior Members of 
the Commonwealth and by Ceylon. But the principle is a loose one: it leaves room 
not only for formal differences in legal status and powers (e.g., between the Governor- 
Generals of Canada and Australia) but also for wide variations in the influence 
exercised by individual Governor-Generals over matters of state. The Duke of 
Gloucester and Sir William McKell, Sir Patrick Duncan and Mr. C. R. Swart, 
may all have acted with the fullest constitutional propriety, but the character of 
the offices they filled must have appeared to change perceptibly as one occupant 
followed another. Indeed, the nature of the day-to-day relationships between a 
Governor-General (or a ‘constitutional’ President) and his Ministers is inherently 
unsuitable for codification, whether in the form of legally binding rules or as a set 
of directive principles of gubernatorial policy. It is appropriate for a constitution 
to provide (as most of the modern constitutions do provide) that the Prime Minister 
must keep the Governor-General fully informed about the general conduct of 
government and furnish him with such particular information as he may request; 
it is unnecessary to lay it down that the Governor-General is entitled to offer advice 
and suggestions to the Prime Minister and undesirable to specify what should be 
the Prime Minister’s attitude if they are tendered. How would one define the 
relationship between George VI and Mr. Attlee even in connection with the choice 
of a Foreign Secretary in 1945? 

When a new Member is admitted to the Commonwealth the relevant conventions 
do not automatically become applicable to the status and functions of the Governor- 
General—one need only refer to the freedom of action assumed by Jinnah and 
Ghulam Mohammed in Pakistan—and there is a strong prima facie case for not 
leaving the question of his constitutional position entirely at large. But the imprac- 
ticability of close definition means that it will be open to an Azikiwe to give a broad 
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interpretation to Bagehot’s Victorian bill of rights; and this is perhaps as it should be. 
On the other hand, there are very strong grounds for making a constitution speak 
as unequivocally as possible on those issues where it falls for the Governor-General 
to exercise important and potentially controversial personal discretions. 

It is now usual for a constitution to distinguish two classes of situations—the 
normal, in which the Governor-General *4 is expressly required to act on advice, 
and the exceptional, in which he is expressly required to act in his discretion or 
(as in Nigeria and Sierra Leone) ‘in his deliberate judgment’.%4# The first of these 
exceptional situations is the appointment of a Prime Minister. But discretion may 
be severely circumscribed by the grant of power. Save in India, Ceylon and Rhodesia 
and Nyasaland, the Prime Minister must be a member of Parliament at the time 
of his appointment and, moreover, a member of the lower House if the legislature 
is bicameral; and the range of choice is usually limited to persons likely to command 
the support of a majority in the popularly elected House. In the West Indies, Jamaica, 
Tanganyika and British Guiana, the choice must fall on that person who appears 
‘best able’ to command such support—a more satisfactory formula which accurately 
_ mirrors United Kingdom practice. References to the leader of the majority party 
© are rightly thought to be unnecessary, though such a reference still appears in Trin- 
idad.*5 The constitutions are, indeed, almost uniformly silent on the party system. 
This silence is not, of course, incompatible with the existence of a state of affairs 
in which the formation of a government is effectively determined by a party machine. 
To prescribe that the Governor-General shall act on the Prime Minister’s advice in 
appointing other Ministers does not preclude their preliminary election by a par- 
liamentary caucus (as when an Australian Labour Government is formed) or their 
informal designation by an elder statesman (e.g., by the National President of the 
N.C.N.C. in Nigeria). But in strict law only the Governor-General and the Prime 
Minister have parts to play in the formation of a government.%¢ Earlier experiments 
providing for the election of a Prime Minister and other Ministers by the legis- 
lature, and for the submission of a Prime Minister to the approval of the legis- 
lature immediately following his appointment, have been discarded. 

Departures from United Kingdom practice become apparent when the tenure 
of Ministers is examined. In the first place, several of the constitutions lay down a 
rule that a Minister must be a member of the legislature when appointed and 
throughout his tenure of office; others follow more closely the unwritten rule 
prevailing in the United Kingdom by allowing a seatless Minister a period of four 
months’ grace.3? Secondly, in Nigeria and Sierra Leone the Prime Minister (and in 
Trinidad the Premier) always vacates his office after a General Election; even though 
he has won a majority at the polls, he still has to be re-appointed by the Governor- 
General. Thirdly, under nearly all the constitutions a vacancy in the office of Prime 
Minister automatically deprives the other Ministers of their offices; in the United 
Kingdom the Ministers retain their offices until they resign or are dismissed or the 
Prime Minister tenders the resignation of the Government as a whole. Fourthly, a 
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variety of solutions has been offered to the problem that arises when a soa! Minister 
loses the confidence of the lower House. In Nigeria and Sierra Leone the main: 
General may remove a Prime Minister who in his opinion no longer ee s 
the support of a majority in the House of Representatives, or alternatively e may 
dissolve Parliament without advice if the House passes a resolution of no confidence 
in the Government and the Prime Minister neither resigns nor advises a dissolution 
within three days.3° This choice of evils was not afforded by the Ghana Constitution 
of 1957 under which the Governor-General was obliged to dismiss a Prime Minister 
who failed to advise a dissolution within three days after a vote of no confidence.5® 
In Malaya a duty either to advise a dissolution or to resign is imposed directly upon 
the Prime Minister himself when he has lost the confidence of the House, but it is 
arguable that if the Prime Minister violates his duty the Yang di-Pertuan Agong 
will be justified in dismissing him.*° : 

Except in Cyprus (where the House of Representatives cannot be dissolved save 
by its own decision 4!) the power to dissolve the legislature is vested in the head of 
state or the Queen’s representative, and it is made clear that personal discretion is 
to be or may be exercised by him in deciding whether or not to accept advice to 
dissolve. In Malaya, for example, the Yang di-Pertuan Agong is empowered to act 
in his discretion in ‘the withholding of consent to a request for a dissolution’ ,42 but 
no rules are laid down for the guidance of his discretion. To elicit the relevant rules 
in those constitutions which have incorporated United Kingdom conventions by 
reference one is left to weigh the respective merits of a dozen conflicting commen- 
taries. In Singapore, on the other hand, the Yang di-Pertuan Negara is required to 
accept the Prime Minister’s advice if he is satisfied that in tendering that advice the 
Prime Minister commands the support of a majority in the legislature.43 If this 
provision is perhaps unduly restrictive it can at least be regarded as a fault on the 
right side. The Nigerian Constitution seeks to define the scope of the Governor- 
General's discretion in broader terms. He is to accept the Prime Minister’s advice 
to dissolve unless he is of the opinion that the government of the Federation can be 
carried on without a dissolution and that a dissolution would not be in the interests 
of the Federation.“ This formula covers all the situations in which the Queen could 
properly refuse a dissolution, and others besides; the only question is whether it 
does not allow an active Governor-General more latitude than is desirable. In Nigeria 
the Governor-General may also dissolve Parliament ex proprio motu if the office of 
Prime Minister is vacant and there is no prospect of finding a successor with majority 
support within a reasonable time, or (as has already been mentioned) if a defeated 
Prime Minister will neither resign nor advise a dissolution.45 These powers 46 go 
beyond any that the Queen could properly exercise today in the United Kingdom, 
and one doubts the wisdom of leaving in a Governor-General’s hands a device 
which could be used to evade the unpleasant duty of appointing a Prime Minister 
whom he happens to find personally or politically objectionable. 

All the recent Westminster-type constitutions have something to say about the 
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structure and functions of the Cabinet or Council of Ministers, though none of 
them goes as far as the Ghana Constitution of 1957 which unduly belittled the status 
of the Prime Minister by providing that all decisions were to be taken by a majority 
vote.47 The principle of collective responsibility is formally proclaimed,4® but only 
in the constitutions of Nigeria and Sierra Leone has any attempt been made to define 
its full implications. There it is provided 4° that the Cabinet (or Council of Ministers) 
shall be collectively responsible to Parliament for any advice given to the Governor- 
General by or under its general authority and for all things done by or under the 
authority of any Minister in the execution of his office, apart from certain specified 
classes of matters such as the dissolution of Parliament and the exercise of the prerog- 
ative of mercy. This surely says too little or too much. If a Minister commits a gross 
blunder the Cabinet is precluded by the Constitution from disclaiming collective 
responsibility for his folly even (so it would seem) if the Prime Minister procures 
his summary dismissal—unless, presumably, it is to be said that a gross blunder 
cannot be committed by a Minister ‘in the execution of his office’. If the Cabinet is 
required to accept collective responsibility in such a case, can this mean anything 
more than that criticisms of the Government voiced in the legislature in respect of 
the incident are not to be ruled out of order? One feels that this essay in the art of 
Y definition was supererogatory. The record of Mr. Dahanayake’s Cabinet in Ceylon 
shows that the principle of collective responsibility is unenforceable except by 
political sanctions and that in the last resort those sanctions are likely to be fully 
effective. In this context the policy considerations which make it desirable to define 
clearly the principles governing the conduct of a constitutional head of state have no 
relevance. 


Vv 


In venturing to criticise some aspects of recent attempts to formalise constitutional 
practice, one does not wish to disaparage the achievements of the draftsmen. Indeed, 
the constitutions made in Great Smith Street have been quite remarkably well 
drafted. One can hardly begin to compare the quality of the Nigerian Constitution, 
for example, with the pathetic hotchpotch of irrelevancy and ambiguity that was 
bequeathed to the former Belgian Congo. But on the whole the new constitutions 
have not yet succeeded in mastering the problems surrounding the definition of the 
discretionary powers of the Queen’s representative or the head of state. The attempts 
to work out appropriate answers are more commendable than the bare incorporation 
of United Kingdom conventions by reference; but the margin of superiority is 
sometimes a fine one. ‘Amongst the text-writers on the subject of constitutional 
conventions those interested will usually be able to find support for (or against) 

almost any proposition.’ 5° The quest for a persuasive paragraph may be only a 
little less fevered in those countries where the constitution purports to cover the field 
by explicit definition. 

One would wish to see the constitution-makers adopt a bolder approach, probing 
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more deeply into those sensitive areas from which constitutional crises emerge. In 
particular, the abortive proposals put before the Indian Constituent Assembly could 
well be re-examined. Has anybody yet performed a trial exercise in setting out the 
factors to which regard should be paid in relation to the power of dissolution and 
the dismissal of a Prime Minister? It would not be unduly difficult to prepare a 
document of this character, scheduled to the constitution and made subject to 
variation by a simpler procedure than that prescribed for the entrenched sections of 
the constitution. Our constitutionalists have already been persuaded to swallow 
guarantees of fundamental rights with apparent relish.* Novelty should stimulate 
thoughts of unique achievement rather than anticipatory dyspepsia; and the con- 
stitutional draftsman would doubtless experience a special pleasure in concocting 
the first detailed Instrument of Instructions for an independent state. But a cautious 
hesitancy is understandable, and the challenge to his professional craftsmanship must 
be delivered by the politicians themselves. 


NOTES 


1. Control which is more or less absolute in the United Kingdom, but far from complete in 
Australia. 

2. Though the Schedule to the South Africa Act, 1909 (dealing with the administration of the 
High Commission Territories if they were to be transferred to the Union) did mention the office of 
Prime Minister. 

2a. Southern Rhodesia’s new Constitution will be of an entirely different character. See Cmnd. 
1399, 1400 (1961). 

3. Sawer, Australian Government Today (6th ed., 1958), 35. See also ibid., “Councils, Ministers and 
Cabinets in Australia’, (1956) Public Law 111. 

4. S.I. 1960, No. 1652. 5. S.I. 1961, No. 741. G. Arts. "74575: 

7. The proposed Instruments (for which see Draft Constitution, 1948, Sched: 4, and Constituent 
Assembly Debates, vii, 1157, 1167 et seq.) embodied the substance of clause VIII of the Draft Instruc- 
tions to the Governor-General and Governors under the Government of India Act, 1935 (Cmd. 4805 
(1935)) relating to the appointment of Ministers. They represented a somewhat half-hearted attempt 
to offer guidance as to the exercise of a small range of political discretions. Why they were finally 
abandoned was never made wholly clear; cf. Constituent Assembly Debates, x, 114-116, 268-271; 
Alexandrowicz, Constitutional Developments in India (1957), 135-136, 139, 140-41; Pylee, Constitutional 
Government in India (1960), 477-478. On the question whether the President would render himself 
liable to impeachment if he were to act in disregard of the implied constitutional conventions, see 
Alexandrowicz, op. cit., 132, 137-40, 233; Gledhill, The Republic of India (1951), 99-109; Basu, Introduc- 
tion to the Constitution of India (1960), 119. 

_ 8. For an interesting example of Mr. Nehru’s insistence on the primacy of constitutional conven- 
tion over the letter of the Constitution, see Morris-Jones, Parliament in India (1957), 131. 

9. S.R. & O. 1921, p. 1464, s. 54(5). 

10. 1922 Constitution, art. 51; cf. Articles of Agreement for a Treaty between Great Britain and 
Ireland, 1921, arts. 2, 3. Under the present Constitution of the Republic of Ireland (arts. 13 (9), (11)) 
powers conferred on the President are expressed to be exercisable, except where otherwise provided 
by the Constitution, on the advice of the Government. 

Get feaa Lene is followed in South Africa’s new republican Constitution. Section 7 of the 
public of South Africa Constitution Act, 1961, spells out the powers of the State President and 
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concludes with the words (s. 7(5)): ‘The constitutional conventions which existed immediately prior 
to the commencement of this Act shall not be affected by the provisions of this Act’. See also s. 16(3). 
The 1961 Act repealed and replaced the Status of the Union Act. 

11. Constitution, s. 4 (2). 

12. Royal Instructions dated August 1, 1953, clause 3. That the Governor-General’s constitutional 
status is indistinguishable in many other respects from that of a Governor-General of a full member 
of the Commonwealth has been demonstrated by political practice; see Franck, Race and Nationalism 
(1960), 310-311. 

13. S.I. 1954, No. 551, s. 7 (2). 14. S.I. 1957, No. 277, s. 4 (2). 

15. For the West Indies, see Constitution, art. 60 (7), as substituted by s. 7 of the Constitution of 
the West Indies (Amendment) Order in Council, dated August 3, 1960. For Jamaica, see Constitution, 
s. 9 (6) (S.I. 1959, No. 862). 

16. For Singapore, see Royal Instructions dated December 12, 1958, clause 2 (4); cf, however, 
s. 62 of the Constitution (S.I. 1958, No. 1956). 

16a. In Trinidad (S.I. 1961, No. 1192, Annex, art. 41) the application of United Kingdom conven- 
tions is confined to the prorogation and dissolution of the legislature; in British Guiana (S.L 1961, 
No. 1188, s. 79) it is confined to dissolution alone; in Southern Rhodesia (Cmnd. 1100 (196r)) it will 
extend to the choice of a Prime Minister as well as dissolution. 

17. Thus, art. 68 of the West Indies Constitution (as substituted in 1960) provides that the Governor- 
General acting in his discretion may summon a special meeting of the Cabinet whenever he thinks 
fit but that subject thereto the Cabinet is to be summoned only on the advice of the Prime Minister. 

For this purpose the Governor-General is clearly entitled to exercise personal discretion. See also 
Jamaica, s. 54. 

18. Evatt, The King and His Dominion Governors (1936), 304. 19. Ibid., 306. 

20. Jennings, Constitution of Ceylon (3rd ed.), 33, 111-112. 

21. See, e.g., “Dissolution of Parliament and the Governor-General’s Powers’, Ceylon Daily News, 
April 1, 1960. 

22. She was reported as having said, before the Election, that she did not want to be ‘just the Leader 
of the Opposition’. Her opponents alleged that difficulties in inducing any occupant of a safe seat to 
stand down in her favour contributed to her reluctance to enter the fray. 

23..Cf£. Robinson. pp. 41-55. 24. Op. cit., note 18, Ante, 289-292. 

25. See Marshall and Moodie, Some Problems of the Constitution (1959), 43-44. 

26. See e.g., Ceylon, s. 4 (2) (whether Governor-General has observed relevant constitutional 
conventions); India, art. 74 (2) (whether any, and if so what, advice was rendered by Ministers to 
President); Nigeria, s. 86 (2) (whether Governor-General has received or acted in accordance with 
advice). 

27. ee is required so to act (subject to specified exceptions) by art. 40 of the Constitution (S.I. 
1957, No. 1533, Annex, First Schedule). 

28. In India the President is elected by an electoral college consisting of the elected members of the 
two Houses of the Union Parliament and of the State legislative assemblies; in Ghana by virtue of the 
previously declared preferences announced by the successful candidates at a General Election; in 
Cyprus, directly by the members of the Greek Community. In Malaya the Yang di-Pertuan Agong 
is a Malay Ruler elected for five years by the Conference of Rulers, special weight being given to 
personal seniority. The Constitution of Ghana actually names Kwame Nkrumah as the first President. 

29. Constitution, s. 33 (2). . 

30. Constitution, s. 4. For this purpose ‘Malaya’ includes Singapore. For Southern Rhodesia, see 
Cmnd. 1400, p. 18. 

an. Cind. 3707; p. 27: 32. Cmd. 7257, Appx. II. 33. Cmd. 2768, P. 16. 

34. ‘Governor-General’ is here used as a shorthand expression to include ‘constitutional’ Presidents 

and other ‘constitutional’ heads of state. 
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34a. A phrase used in some colonial constitutional instruments with reference to the exercise by 
the Governor of the prerogative of pardon. See, e.g., Mauritius Royal Instructions, 1958, clause 14 (2). 

35. S.I. 1961, No. 1192, s. 50. Cf. British Honduras Letters Patent, 1960, art. 13. 

36. In Ghana and Cyprus there is no Prime Minister. In the former country the Ministers are ap- 
pointed and removed by the President in his personal discretion; in the latter there are seven Greek 
Ministers appointed and removable by the President and three Turkish Ministers appointed and 
removable by the Vice-President. 

37- In India the period is six months. In Cyprus Ministers are excluded after their appointment 
from membership of any legislature; in Ghana they must be members of the legislature. 

38. S.I. 1960, No. 1652, Second Schedule, ss. 81 (10) (a), 63 (4) (6); S.I. 1961, No. 741, ss. 58 (8) 
(2), 55 (4) (2). 


39. S.I. 1957, No. 277, s. 7 (4)- = Paws 
40. Constitution, art. 43 (4); though the Constitution makes no provision for the dismissal of a 


Prime Minister. Cf. Singapore, s. 22 (1), Jamaica, s. 49 (2), British Guiana (1961), s. 30 (1) (Prime 
Minister or Premier to be removed after losing majority support unless Queen’s representative 
decides in his discretion, after consulting Prime Minister or Premier, to dissolve legislature). 

41. Constitution (Cmnd. 1093 (1960), Part II, Appx. D), art. 67. 

42. Constitution, art. 40 (2) (6). 

43- Constitution, s. 62 (3); though cf. the Royal Instructions referred to p. 15, note 16, ante. 

44. Constitution, s. 63 (4) (a). See also Sierra Leone, s. $5 (4) (a). 

45. Constitution, s. 63 (4) (b), (c); see also Sierra Leone, s. 55 (4) (6), (c), and Singapore, s. 62 (2). 

46. The Governor General of Nigeria is required to act in accordance with his own deliberate 
judgment not only in relation to the dissolution of Parliament (s. 63 (4)) and the appointment of a 
Prime Minister (s. 81 (2)) but also in authorising another Minister to perform the Prime Minister’s 
functions when the Prime Minister is absent or ill and is unable to offer advice on this matter (s. 85) 
and in approving appointments to his own personal staff (s. 141). Similar provisions obtain in Sierra 
Leone. Curiously enough, in neither constitution is the Governor-General expressly empowered to 
exercise personal discretion in removing a Prime Minister who appears to him to have lost his majority 
in the House of Representatives (see Nigeria, s. 81 (10) (a)). Quaere whether this implies that the 
Governor-General can only so act on the advice of the Council of Ministers or a Minister acting under 
its authority? If this was the intention (which seems improbable) the Constitution should have said 
so explicitly. 

47. S.I. 1957, No. 277, s. 13 (3). 

48. Though not, of course, in the present constitutions of Ghana and Cyprus. 

49. Nigeria, s. 83; Sierra Leone, s. 61. Cf. British Honduras Letters Patent, 1960, art 9 (3). 

50. Evatt, op. cit., 268. 

51. See de Smith, ‘Fundamental Rights in the New Commonwealth’ (1961) 10 International and 
Comparative Law Quarterly 83, 215. 
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BY 


P. C. GORDON WALKER* 


HE office of Secretary of State for Commonwealth Relations is, on the face 
of it, unnecessary and redundant. 

Commonwealth Governments could, like foreign countries, have direct 
access to the Foreign Office and other Departments without the mediation of the 
Commonwealth Relations Office. This would not only be a tidier arrangement but 
would appear to be more concordant with the fully sovereign status of the other 
members of the Commonwealth. 

None the less the Commonwealth Relations Office is vital to the working of the 

~Commonwealth. 

The solution to this paradox lies in the actual evolution of the office of Common- 
wealth Secretary. This was not a British creation and arrangement, designed to 

scanalise relations with the other members; rather it was the result of a reluctant 
adaptation by the United Kingdom to the changing nature of Commonwealth 
consultation. The Office grew as an integral part of the mutual response by all the 
members to the transformation of the Commonwealth after the second world war: 
but this transformation was itself no more than a critical shift in the gradual unfolding 
of the original and inherent nature of the Commonwealth. 

The emergence of the office and functions of the Secretary of State was one aspect 
of a guiding feature in the steady evolution of the Commonwealth—namely, that in 
proportion as the Commonwealth became less anglo-centric so the relationship 
between the members grew closer and more continuous and more intimate. 

Down to the first world war the Dominions accepted without question the right 
of the United Kingdom to speak for them and commit them. Their claim was that 
they should not be so committed without prior consultation. Consultation was still 
an exclusively British obligation. 

Even at this early stage, when the Colonies of settlement were making the first 
tentative steps towards Dominion status, the tendency began to show itself for the 
advance towards national equality in the Commonwealth to be matched by a 
corresponding move towards closer co-operation. In 1887 the first Colonial Con- 
ference was held in London, attended by the Prime Minister of Canada and the 
premiers of the other self-governing colonies, which had not yet federated into 
countries of their own: from then till the first world war there were in all six such 


Conferences—an average of about one every four years. 


* The author is M.P. for Smethwick and a former Secretary of State for Commonwealth Relations. 
His book, The Commonwealth, is to be published early in 1962 by Secker and Warburg. 
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Apart from these rather elaborate meetings, which worked through committees 
and adopted resolutions, the only machinery of consultation was through the 
Governors General who reported the views of the Dominion Governments to the 
Colonial Secretary in London and acted on his instructions. Governors General also 
acted on the advice of Ministers in their country of appointment. 

The increasing pressure of the Dominions to remedy this discriminatory anomaly 
led to the first tentative steps towards the evolution of the Secretary of State. 

As early as 1907 pressure from the other members secured the official adoption 
of the term ‘Dominion’ and the setting up of a special Dominions Division in the 
Colonial Office. In 1925, under continued pressure, a separate Department for 
Dominions Affairs with its own Permanent Under-Secretary was created: but the 
same Cabinet Minister remained responsible for both the Dominions Office and the 
Colonial Office. 

The Imperial Conference of the following year, which defined Dominion status 
in terms of unfettered autonomy, initiated a consequential and critical change in the 
machinery of consultation. The Governor General was made exclusively a Con- 
stitutional Head of State: all links between him and the Government in London 
were cut. It followed that in future all relations must be between Government and 
Government direct. 

The Dominions had appointed High Commissioners to the United Kingdom 
before the war. Between 1928 and 1939 the British Government made corresponding 
appointments in Canada, Australia, New Zealand and South Africa. 

The chief function of the new Dominions Office became to carry out consultation 
with the other members on the basis of diplomatic equality inter se. In 1930 a separate 
Dominions Secretary was first appointed. 

The tendency towards closer contact between the members as they became more 
equal continued to show itself. From 1918 to 1937 there were eight Imperial Con- 
ferences: the interval between meetings fell from an average of 4 years to an average 
of 2 years. Two of these Conferences—those of 1921 and of 1935—were Prime 
Ministers’ meetings. 

The decisive stage in the evolution of the Secretary of State for Commonwealth 
Affairs came after the second world war. It was part of a larger transformation which 
was not a fault or break in Commonwealth evolution, but the culmination and 
fulfilment of a steady and unbroken process, brought about as much by the needs 
of the original members as by those of the post-war members. All of them were 
now full nations. 

The outward and visible sign of the impact of these changes upon the nature of 
Commonwealth consultation was an official redefinition of the limits of consultation 
that seemed to empty it of all real content. On May 8th, 1946 Mr. Attlee said in 
the House of Commons: ‘The object (of consultation) is to give other Common- 
wealth Governments an opportunity of expressing their views in confidence, if they 
so desire. These views are taken fully into account, but the decision must be ours, 
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and the other Commonwealth governments are not asked, and would not wish, 

to share the responsibility for it. Dominion Governments follow the same practice.’ 

Mr. Mackenzie King quoted this statement with approval and elaborated it in his 
House of Commons on 4th June 1947. 

Simultaneously, however, there occurred an inward and real development of 
consultation at a level below that which could be officially defined. An unproclaimed 
and almost wholly unknown network of consultation grew up after the second world 
war which mirrored the transformation of the nature of the Commonwealth and 
which came to be taken for granted by its statesmen. 

Mr. Mackenzie King, who was more insistent than anyone else on maintaining 
the restrictive formalities of consultation, gave perhaps the best description of its 
realities. Addressing both Houses of Parliament in Westminster Hall in May 1944, 
he said—‘Commonwealth consultation is a continuous conference of Cabinets’. 

The Canadian Prime Minister took for granted the mainspring of the new mecha- 
nism of consultation—namely that all Commonwealth countries had similar forms 
of parliamentary democracy: that all of them had essentially the same Cabinet 
system. Post-war consultation was not consciously constructed. It arose out of the 
subtle and manifold consequences of this fact; and marked the culmination of the 
natural process by which the members came closer together as the Commonwealth 
became less anglocentric. 

Here again there were developments that were visible and others, upon which 
these rested, that occurred below the surface. 

Visible and open for all to see was that after the second world war Prime Ministers’ 
meetings completely displaced Imperial Conferences. These informal gatherings 
came to be held with a frequency rather less than two years on the average. Similar 
personal meetings of Finance and Supply Ministers were held in the period of acute 
economic crisis from 1949-52, which saved the sterling area. Meetings of Finance 
Ministers became annual occurrences. 

But the continuous conference of cabinets went much deeper than that. The 
similarity of the Cabinet system throughout the Commonwealth involved a similar 
organization of the whole apparatus of Government. The constitutional affinity 
between Commonwealth countries created ‘natural opposite numbers’ from the top 
to the bottom of the administration. 

Not only had Prime Ministers and other Ministers a like constitutional status in 
every Commonwealth nation: it followed as a corollary that civil servants were 
also equivalent. In a parliamentary democratic system Ministers and civil servants can 
only be defined in reciprocal terms. The Civil Service forms a permanent body that 
does not come and go with changing governments. Its prime function is to execute 
the political decisions of Ministers of the day: but it is also responsible for the careful 
assembly of facts and figures, the marshalling of arguments on both sides of a 
question, the working out of the probable consequences of various lines of action— 

in a word for the co-ordinated preparation of the background information that 
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enables clear and considered Ministerial and Cabinet decisions to be made. 

Before the second world war the United Kingdom alone in the Commonwealth 
had a large trained Civil Service. But during and after the second world war the 
other member nations rapidly built up similar services. . 

A very significant factor in the evolution of Commonwealth relations was that, 
during this process, the administrative machine of the various members grew even 
closer together: for they all tended to shape and organise their rising civil services 
in the same manner in order to gear them to the Cabinet system. 

The key to this common reorganization was the Cabinet Secretariat, which was 
evolved in Britain in the first world war. The Cabinet Secretariat was the cog that 
connected the Cabinet and its committees with the civil service and secured that the 
wheels of State turned swiftly and smoothly in response to Cabinet decisions. One 
of the main functions of the Cabinet Secretariat was to record Cabinet conclusions 
in the form of instructions that could be translated into speedy action by the Depart- 
ments concerned. This system worked with amazing rapidity. I can remember 
occasions when, after leaving a Cabinet to go to lunch and then to answer questions 
in the House, I would return to my office around 4 p.m. to find on my desk draft 
telegrams embodying the conslusions reached by the Cabinet only three hours before. 

This was a natural adaptation of the Cabinet system to the mounting complexity 
of modern government. During and after the second world war Canada spontaneous- 
ly evolved a Cabinet Secretariat of its own on the same lines as Britain’s in the first 
war. Other Commonwealth countries called on the aid and advice of the Secretary 
to the United Kingdom Cabinet: by 1960 Australia, India and Pakistan had established 
a similar system. 

In the decade or so following the second world war the major countries of the 
Commonwealth not only had a civil service of a quality and complexity comparable 
to that of the United Kingdom: in each case the civil services were similar in con- 
stitutional status and geared in the same manner to the Cabinet. 

The continuing conferences of Cabinets was, thus, an elaborate and manifold 
affair. The increasing resemblance between the apparatus of administration through- 
out the Commonwealth created innumerable points of contact between Opposite 
numbers at all levels of government from Prime Ministers down to quite subordinate 
officials. 

This gave Commonwealth governments a unique capacity to co-operate. It made 
it easier and more natural for them to exchange views and information with one 
another than with countries that were shaped by different concepts and systems of 
democracy. 

Both the scale and content of Commonwealth consultation changed dramatically 
after the second world war. The sheer bulk of telegrams passing between London 
and other Commonwealth capitals multiplied 5 or 6-fold. Consultation on matters 
of very high import took the form of personal messages from Prime Minister to 
Prime Minister. Other matters of importance would be handled between the 
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Commonwealth Secretary and the Prime Minister or other appropriate Minister in 
the Commonwealth Governments: very often messages would be transmitted 
through High Commissioners. The sending of special envoys to discuss matters of 
very high concern—which was done by Mr. Attlee in regard to India’s decision to 
become a Republic and by Mr. Macmillan in regard to the Common Market—was 
an extension of normal post-war consultation. 

The vast majority of exchanges were of a routine kind—reports from ambassadors, 
economic information and the like. In some ways most significant of all were the 
exchanges of least political importance—the mass of information of all kinds that 
passed, even at quite obscure levels, between the natural opposite numbers in the 
Civil Services of all Commonwealth countries. 

To a considerable extent civil servants were interchangeable. It was easy for 
individual officials to be seconded and to serve for a time in another Commonwealth 
country. It was easy and natural for civil servants of countries that were nearing 
independence to be trained in various other Commonwealth countries. One example 
was that officers of the Malayan Foreign Service were trained not only in the United 
Kingdom and in United Kingdom posts overseas, but also in Australia. Similarly, 
in mid 1961, thirty Canadian officers arrived in Ghana, at the invitation of its 
Government, to replace British officers in the training of the Ghana Officer Corps. 

Organized and regular co-operation between the civil services of Commonwealth 
countries became part of the established machinery of consultation. In the two or 
three years after the second world war the Sterling Area Statistical Committee was 
set up to provide members with regular channels for giving and receiving information 
on financial developments that affected them; as also the Commonwealth Liaison 
Committee for the discussion of economic questions at the official level. In September 
1948 Canada and the United Kingdom established a continuing Committee on Trade 
and Economic Affairs, which was composed of high officials on both sides and met 
twice a year, alternately in Ottawa and London. 

Also after the war there grew up the practice that meetings of Commonwealth 


Prime Ministers and other Ministers were serviced by the joint Cabinet Secretariats 


of all the member countries. Not only was the agenda and the documentation got 
ready, not only were the conclusions drafted and circulated through the various 
civil services in an identical manner: but, as the years went by, the preparatory 
meetings of civil servants became longer and more thorough. Commonwealth civil 


servants found it natural to work together for this purpose in the same way in which 


in each Commonwealth country official committees serviced Ministerial Committees 
and Cabinets. 

All the information that thus passed to and fro between civil servants in all 
Commonwealth countries was the self-same material, processed in the self-same 
manner, that entered into the background preparation of policy within the framework 
of each separate Commonwealth government. The subject matter of routine con- 
sultation was made up of the bits and pieces of information that formed the corpus 
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of knowledge of a civil service engaged in the elaboration and execution of the 
policies of its own government. The machinery of consultation engendered a large 
common element in the background of information that underlay the policy 
decisions of each Commonwealth government. 

The sources of information became so intermingled that it was not easy for a 
Commonwealth Government to know precisely how far the information on which 
it formed its policies at all levels derived from its own sources and how far from 
other Commonwealth Governments: or how far consideration of the interests of 
other members merged with its own national interests. 

The result was an intimacy and continuity of inter-relationship that were different 
not only in degree but in kind from the relationship of the members even with 
very friendly foreign Governments. 

Although the intermingling of closely similar civil services was the precondition 
and basis of post-war consultation, it would not have been sufficient by itself to 
constitute and preserve a special and distinctive Commonwealth relationship. 

After the second world war government in Commonwealth as in other countries 
grew even more complex. New Departments were created and all became larger 
and more self-contained. Whitehall became a rabbit warren, calling for specialized 
knowledge to find one’s way about it. It grew increasingly difficult for opposite 
numbers in the various Commonwealth civil services to locate and identify one 
another and for High Commissioners with their small pre-war staffs to maintain 
speedy and effective contact with and within the Departments with which they 
wished to have dealings. 

Simultaneously the external relations of all Commonwealth Governments 
multiplied and became more intricate and engrossing. 

Before the war, although they had appointed a handful of legations and High 
Commissions, no other member beside the United Kingdom had organized an 
effective Department of External Affairs: each of them had only a High Commission- 
er in London and none in any other Commonwealth capital. Canada had set up a 
Department of External Affairs in 1909: South Africa created a similar Department 
in 1927 and Australia in 1935: but all of these were small and there was no special 
training for the foreign service. 

All this changed very greatly and very rapidly after the second world war. 

By 1943 the Australian Department of External Affairs had grown to the point 
at which it was organized into regional sections dealing with Australian interests in 
other parts of the world: in the same year a staff cadet system was started to train 
men and women for the service. In 1946 Canada separated the Department of 
rn Affairs from the Prime Minister’s Office and put it under its own separate 

inister. 


This reorganization at home was the consequence of a rapid extension of full 
diplomatic representation overseas. 


In 1939 Canada and South Africa appointed High Commissioners to all other 
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Commonwealth Governments. In 1943 New Zealand appointed High Commission- 
ers in Canada and Australia. When the Asian nations became members of the 
Commonwealth there was an almost complete all-round exchange of High Com- 
missioners. 

At the same time the members rapidly increased their representation in foreign 
_ countries. By 1960 India had 32 ambassadors; Canada, 29; Pakistan, 28; Australia, 12; 
South Africa, 8; Ceylon, 5; Ghana, 4; New Zealand and Malaya, 3 each. 

The foreign relations of the United Kingdom also became much more complex. 
Between 1938 and 1960 the number of Embassies in London rose from 16 to 64. 
There was a great increase in the size of the Foreign Office: and the number of 
Ministers attached to it multiplied. 

Thus to the danger that civil servants in Commonwealth countries would lose 
contact with their natural opposite numbers in their increasingly labyrinthine 
government machines was added the further and graver danger that consultation 
between Commonwealth Governments would become submerged and lost in the 
rush of their general international relationships: that their distinctive dealings with 
one another would be assimilated to those with foreign countries and become 
indistinguishable from them. 

In fact these dangers were averted by the organization of a specific machinery for 
the conduct of Commonwealth relations as distinct from foreign affairs. This was 
not a planned, but an instinctive response of the members to a challenge to the 
survival of the Commonwealth. 

After the second world war a new concept and a new term to describe it arose— 
that of ‘Commonwealth Relations’. The office and functions of the Secretary of 
State, in their present form, came simultaneously into being. This was the result of 
developments not only in the United Kingdom, but throughout the Commonwealth. 

The first official use of the term “Commonwealth Relations’ occurred in India. 
In 1944 the name of the Department of Indians Overseas was changed to Department 
of Commonwealth Relations. On the creation of the interim Government in 
September 1946, Mr Nehru took over this Department together with the Depart- 
ment of External Affairs: in the following June the two Departments were merged, 
though each remained under its own separate Permanent Head. 

Gradually the Department became responsible for Commonwealth Relations in 
the wider sense, dealing with India’s relations with the other members, the appoint- 
ment of High Commissioners and the like. Pakistan similarly set up in 1948 a Ministry 
of Foreign Affairs containing a distinct Department of Commonwealth Relations. 

The decisive step that gave the term ‘Commonwealth Relations’ its new and 
specific connotation was taken by the United Kingdom in 1947. On July and of that 
year the British Government announced that the name of the Dominions Office 
would be changed to Commonwealth Relations Office. The timing of this step was 
determined by the imminence of Indian independence: but it was at the same. time 
due to the mounting desire of the old members to obliterate every forma! distinction 
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between themselves and the United Kingdom. In announcing the change, Mr. Attlee 
said ‘It has for some time past been clear that in certain quarters, both here and 
overseas, the view has been taken that the title of .... the Dominions Office is no 
longer entirely appropriate’. Among the ‘certain quarters’ was Canada. Shortly 
before, Mr St. Laurent had told the Canadian House of Commons of Canada’s 
objection to the term ‘Dominion’ which implied subjection. . 

On August 15, 1947, the day of the independence of India and Pakistan, the India 
Office was merged and absorbed into the new Commonwealth Relations Office and 
the Secretary of State in his modern guise first entered the stage. 

When I became Under-Secretary of State in this Office in October 1947, it was 
still no more than two Departments side by side, each under its own Permanent 
Under-Secretary. Not until January 1949 was the Office brought under a single 
Permanent Under-Secretary and reorganized as a unified Department. Thereafter 
the Commonwealth Relations Office rapidly adapted itself to the needs of the post- 
war Commonwealth. 

High Commissioners and Deputy High Commissioners had rapidly to be appoint- 
ed in the Asian countries of the Commonwealth: considerable staffs had to be 
recruited to man these offices and the enlarged offices in the older Commonwealth 
countries. It was not easy to find people. Considerable numbers of ex-members of 
the Indian Civil Service were taken over and Consuls from the Far East and else- 
where. The majority of these were admirable: but some could not adapt themselves 
to the wholly new tasks required. I paid a number of visits to India, Pakistan and 
Ceylon and had, in a few cases, to remove unsatisfactory officers forthwith. 

Another problem was that the old India Office consisted of people who always 
remained in London. It was essential that everyone in the new CRO should 
spend about half of his time in posts overseas. It took some years to reach this 
point. 

We had also to draw in fairly large numbers of men and women, including the 
new Permanent Under-Secretary, from other Departments in order to staff the 
Office for its new and heavy tasks. 

An elaborate network of radio stations and cypher machines in all overseas posts 
had to be built up. This provided the physical basis for the immense increase in the 
material despatched to, and received from, other Commonwealth Governments. 
A program had also to be launched for building office space and accommodation, 
together with air-conditioning, for the large numbers who now had to serve through 
several consecutive hot weathers overseas. 

The over-riding responsibility of the Secretary of State was to maintain the 
distinction of Commonwealth relations. He had, in fact, to educate Whitehall. His 
officials had to see that every other Department, the activities of which might 
impinge upon the interests of any other Commonwealth country, took these interests 
into account and provided the necessary flow of information for transmission to 
Commonwealth countries. Officials of the Commonwealth Relations Office also 
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served on all interdepartmental committees whose business might have a Common- 
wealth bearing. 

The Office became a guide for the rest of the Commonwealth about Whitehall. 
Telegrams from Commonwealth Governments were routed to the right quarter 
and timely answers secured: easy access was made for Commonwealth Ministers 
and Civil Servants in London to Departments with which they wished to have 
dealings; and the necessary ad hoc official and Ministerial Committees were 
assembled. 

All this involved the Secretary of State not only in detailed supervision and support 
of his officials, but also in innumerable talks and meetings with his Ministerial 
colleagues to oil the wheels. 

This was particularly so in regard to one of the Commonwealth Secretary’s prime 
tasks—namely to maintain the distinction between Commonwealth relations and 
the general international relations of the United Kingdom and the other members. 
In this field my dealings with the Foreign Office were sometimes rather strained. The 
Foreign Office, rightly regarding itself as expert in all matters of foreign affairs and 
arguing that our relations with Commonwealth countries were inextricable from our 
relations with foreign countries, advanced the claim that it should handle all diplomatic 
contacts with the other members of the Commonwealth and all exchanges of view 
with them on foreign affairs. This argument was the stronger because the Foreign 
Office and its ambassadors were the source of the vast amount of diplomatic and 
international information sent to the rest of the Commonwealth. 

It was on this question that I had my only serious disagreement with Ernest Bevin. 
He put to me with some force the case ably argued by his Department. I admitted 
its logic but strongly contested its wisdom: the result would be to destroy the 
essential distinction of the Commonwealth relationship. 

The solution that was found was to put the two offices concerned with this work 
in the two Departments literally side by side in an open corridor on the unmarked 
frontier between the F.O. and the C.R.O. They quickly established an active co- 
operation in their joint task of ensuring that out of the mass of material coming into 
the Foreign Office all was passed on to other Commonwealth Governments that 
was necessary to keep them informed on all aspects of foreign affairs. 

Any High Commissioner who wished had, of course, free and direct access to the 
Foreign Office, which maintained close liaison in this respect with the Common- 
wealth Relations Office. ' 

A continuous exchange of staff between the two offices was also organized so that 
each could learn the ways of the other. It became, for instance, regular Practice to 
appoint either the High Commissioner or his Deputy in New Delhi from the 
Foreign Office: during his term of service he was, of course, exclusively responsible 
to the Commonwealth Secretary. A senior member of the C.R.O. was regularly 
seconded to the Ambassador’s staff in Washington. wan 

The danger that the distinctive Commonwealth relationship would be over- 
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whelmed and obliterated was also in part circumvented by developments in other 
Commonwealth countries similar to, though less pronounced than, those in London. 
The work of.the Commonwealth Secretary and his Department was considerably 
affected thereby. iT 

As the other countries of the Commonwealth developed a more complex civil 
service and began to become more intricately involved in international affairs, the 
same tendency to evolve a specific machinery for the conduct of Commonwealth 

egan to appear in them also. 

: oe ae as we have seen, evolved distinctive Departments within their 
Foreign Offices to handle Commonwealth relations. Both Australia and Canada 
evolved Commonwealth Divisions in their Departments of External Affairs that 
were responsible for relations with all other members of the Commonwealth. These 
Divisions were unique in that all the other Divisions in these Departments were 
regional or functional. The smaller countries of the Commonwealth had not by 
1960 established very elaborate foreign relations. None of them had more than 5 
ambassadors and none had yet even set up a High Commission in every Common- 
wealth capital. In their cases the specialized organization of Commonwealth relations 
by the United Kingdom, Canada, Australia, India and Pakistan was still sufficient to 
preserve their distinctive Commonwealth relationship. 

One of the chief contributions made by the other members to the preservation 
of a distinct Commonwealth relationship was the rapid elaboration of their High 
Commission Offices in London. Down to the second world war the High Commis- 
sioners had retained something of the character that they derived from their origin 
as Colonial Trade Commissioners. After the war they became full ambassadors. In 
October 1948 they were given, by agreement, the style and dignity of ambassadors: 
but, partly to mark the distinction between Commonwealth and foreign relations, 
they retained the title of High Commissioner. 

Canada and Australia attached senior representatives of most of their home 
Departments to their Office in London: it became a microcosm of their Government 
machine. India and Pakistan also enormously increased their High Commission staffs. 
Countries like Nigeria and Malaya as they achieved full membership quickly 
established staffs in London that were larger and more elaborate than those main- 
tained by the original members before the war. 

Although London was the hub of this intensified activity, it showed itself through- 
out the Commonwealth. United Kingdom staffs in every other Commonwealth 
country became more elaborate. Canada, Australia, India and Pakistan also greatly 
increased the size of their High Commissions in each others’ countries. 

All these High Commissions formed a vital part in the post war machinery of 
consultation. It became the increasing practice to make important communications 
to another Commonwealth Government verbally through one’s High Commissioner 
and to receive the answer through the High Commissioner of the country concerned. 
Similarly, much of the contact between Opposite numbers in the civil services of 
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member nations were made between officials on the High Commission staff and 
officials in various Departments. 

The central and specific job of the Secretary of State for Commonwealth Relations 
is as a member of the British Cabinet. Here his particular duty is to make sure that 
no decision is taken without full knowledge of the relevant interests of all members 
of the Commonwealth. There are surprisingly few matters that do not have some 
possible Commonwealth aspect. On any major issue, he must see that Common- 
wealth countries are consulted. But there are innumerable cases in which he must 
draw on his particular and accumulated familiarity with Commonwealth affairs. 

Sometimes difficulties can arise. One instance I recall was the desire of Australia 
and New Zealand to conclude the ANZUS Pact with the United States to the 
exclusion of Britain. There was no resisting their right to do so, nor Australia’s 
argument that she was doing no more than Britain and Canada in NATO. But, 
just before this, there had been a great Parliamentary row, led by Sir Winston 
Churchill, concerning the appointment of an American admiral to command British 
naval forces in the Atlantic. Many Ministers feared that a similar storm would blow 
up about Britain’s exclusion from the ANZUS Pact. This led to some delay in coming 
to a decision, during which Australia sharply pointed out that it was just as much a 
metropolitan power as the United Kingdom. When the inevitable decision was 
taken of acquiescence in Australia’s policy, Sir Winston Churchill did create the 
expected trouble in the House. But when, soon after, he became Prime Minister he 
found that he had to accept the situation. 

The Secretary of State must not be just the “ambassador for the Commonwealth’ 
in the Cabinet. For one thing he must bear his full share of the collective work of 
the Cabinet. He must also, even in matters of Commonwealth concern, consider 
proper British interests. 

I can, for instance, remember rather sharp exchanges when I proposed that 
Britain should end her contribution to the scheme for assisted passages for emigrants 
to Australia. I favoured a continued flow of British emigrants to that country: but 
it seemed to me that we were making contribution enough in the large capital 
investment in raising our children to the average age of emigration. Moreover Canada 
and New Zealand bore the whole cost of their assisted passage scheme. Australia 
pressed hard for the retention of our full subsidy, largely for internal political reasons. 
In the end the British contribution was cut down to a token £150,000 per annum. 
Australia bore the extra cost of keeping the cost of passages down to £10. 

Besides his work in his Department, in the Cabinet, on Cabinet Committees and 
in the House, the Commonwealth Secretary has special obligations inherent in his 
office that consume time and energy. ” 

He must travel continuously. I managed in my short term of office to visit every 
Commonwealth country—a practice that has, I am glad to see, been kept up by my 
successors in office. He has continuously to see High Commissioners both severally 
and collectively. He has to keep himself closely informed on the internal politics of 
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every Commonwealth country. I myself made a practice of writing long personal 
letters to Commonwealth Prime Ministers. 

The Commonwealth Secretary cannot escape a whirl of rather exhausting enter- 
tainment. Many Commonwealth clubs in London hold annual dinners: there is a 
constant flow of visiting Ministers, Officials, business-men and journalists from 
other Commonwealth countries: dinners must be given to arriving and departing 
High Commissioners. On the occasion of a Prime Ministers’ meeting the round of 
entertainment became so heavy that it has, by mutual consent, been rationed to the 
point at which it is just physically tolerable. 

The consequence is that the Commonwealth Secretary, more perhaps than any 
other Minister, loses evening hours when he could study his Cabinet papers. Most 
nights I did not get through mine till the small hours. 
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THE EARLY FEDERATIONISTS AND INDIA 


i HEN we inquire then into the Greater Britain of the future’, observed 
Seeley in 1883, ‘we ought to think much more of our Colonial than of 
our Indian Empire.’! Those who, like Seeley, busied themselves with 

the problems of imperial unity in the last third of the nineteenth century did think 

much more of the ‘Colonial’ than of the ‘Indian Empire’. They were mainly con- 
cerned about the possibility of a closer union between Great Britain and the self- 
governing colonies and paid comparatively little attention to India. Freeman wrote 
in 1885 of the imperial federationists of his day that in their argument ‘India, so 
present to every mind in every other argument, India, the choicest flower of the 

Empire, the brightest jewel in the Imperial Crown—any other figure of speech that 

may spring of the oriental richness of an imperial fancy—seems suddenly to be 

forgotten’.2 Sir Charles Dilke accused the advocates of imperial federation of the 
same lapse in 1892.3 And the journal of the Imperial Federation League admitted in 

December 1893 that India had been ‘commonly ignored’ by them.4 

The reasons why India was ‘forgotten’ or ‘ignored’ by the early federationists are 
not far to seek. She was quiet and securely in hand. Her problems were problems of 
administration and not those demanding a change in her connection with Great 
Britain. The white colonies were rapidly advancing in self-government and nation- 
hood and it was widely felt that unless some positive effort was made to draw them 
closer to the mother country they would drift into sovereign independence. The 
immediate challenge came from the self-governing colonies; the problem of deter- 
mining future relations with them was the urgent one. India posed no such pressing 
problem. ‘Federate or disintegrate’ could not be said of the British empire in India. 

The so-called anti-imperialists of the fifties and sixties of the nineteenth century 
had concentrated mainly on the self-governing colonies, for they ‘offered an easier 
target for their arguments than the possessions proper’,® and, naturally enough, the 
new imperialism, which began almost as a protest and reaction against separatist 
views, tended to move in the self-same groove. 

The great aim of the federationists was ‘to reunite the scattered fragments of the 
same nation’. Their conception of the empire was frankly racial. With a few 
exceptions,” they either neglected India altogether or expressly excluded her from 
their schemes of closer union on the ground that her inhabitants were ‘not of the 


British race’.8 
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Suggestions for a federation of the self-governing portions of the empire, having 
a community of race, religion, Janguage and culture, had at least an air of plausibility 
about them. India was not self-governing. She was not a ‘colony’ in the strict sense 
of the term, but a foreign ‘dependency’. She was held not by the bonds of affection 
but ‘by the sword’. A federal relationship with India was obviously absurd and 
unthinkable. The imperial federationists may, therefore, be excused if they did not 
take her into account whilst framing their schemes of “Britannic Confederation’ or 
shut her out on the ground that she had no representative government.® 

India was not only alien and dependent, she was multitudinous, and there were 
many who feared that her representation in an ‘Imperial Parliament’ would be 
neither easy nor safe. i 

Dreamers though they were, the federationists could not remain wholly oblivious 
of the immense difficulties in the way of the realisation of their dream. They were 
naturally anxious not to add to those difficulties by bringing in the question of 
India. “The question of federating the British Empire’, said Frederick Young, was 
‘already complicated enough’. Why should we, he asked, “further complicate’ it by 
taking up the question of India’s inclusion ‘now’ ?1° “Some means might perhaps 
ultimately be devised for giving India representation in the Federal Parliament’, 
remarked another ardent federationist, F. P. de Labilligre; but he asserted that ‘the 
possibility or impossibility of making India a member of our Imperial Federation 
ought not for one moment to retard the Federal union of our British fellow- 
countrymen in these isles and beyond the seas’.1! 

While the imperial federation movement claimed the adherence of quite a few 
men prominent in the public life of the mother country and the colonies, its ranks 
were conspicuous by the absence of any well-known Anglo-Indian.!2 This may also 
partly account for the fact that the movement remained preoccupied with what 
was called ‘the colonial question’. 

There was yet another reason why India figured so rarely in the proposals of the 
federationists for the reconstruction of the empire. One of their primary objectives 
was to persuade the self-governing colonies to share in the ever increasing defence 
liabilities of the empire and lower their tariffs to British manufactures. India had 
already been shaped nearer to the heart’s desire. She paid for her defence and main- 
tained a large British army, which could, in emergency, be employed for imperial 
purposes abroad. She was a free-trade country and took roughly three-fourths of her 
imports from Great Britain. India left little more to be desired from the federationists’ 
point of view and was therefore neglected by them. 


THE PROBLEM OF THE INDIAN EMPIRE 


Their critics did not fail to detect this chink in the armour of the federationists. 
A parliament of the empire without any representatives of the vast population of 
India, H. B. T. Strangways told a meeting of the Royal Colonial Institute in 1880, 
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would be ‘something like Hamlet with Hamlet left out’.13 ‘The Imperial state of all, 
that Empire of India set alone in its august rank above the mere kingdoms of lowlier 
Europe’, said Freeman, was ‘the head and front of the Imperial power of Britain’ 14 
‘Does Imperial Federation take in India or not?’15, he asked. And he pointed out that 
if the empire of India were to be excluded, the federation could hardly deserve to 
be called imperial. If, on the other hand, India were to be taken in, she would by 
her ‘mere size and numbers overwhelm and outvote the other parts of the federation 
—a prospect which, he said, no one would contemplate for a moment. Nor would 
this be a move in the direction of imperialism, for if dominion over India were 
exchanged for a federal union with her the ‘empire’ would disappear. ‘The simple 
truth is’, Freeman concluded, ‘that the phrase “Imperial Federation” is a contradiction 
in terms, that what is imperial cannot be federal, and what is federal cannot be 
imperial.’1® The Radical Australian Bulletin pointed out that any scheme of imperial 
federation worthy of the name would have to include India, in which case she 
would dominate the rest of the empire; if on the other hand, India were excluded, 
the federation would be merely ‘a league of the conquerors for the more effectual 
subjugation of the conquered’ .1? 

To the cry of the sceptics, “But above all, what is to be done with India?’,1® the 
zealots replied that she was no problem at all, for either the federal government of 
the empire could undertake her government or England alone could continue to 
remain responsible for it.1° But neither of these two courses was free from objections. 
Have the colonists the leisure and the special competency to take part in the govern- 
ance of India? Will they pay for the defence of the Indian frontiers?, Morley had 
asked in 1884.29 If India were to be governed, said Goldwin Smith, by a federation 
of democratic communities scattered over the globe, some of whom, like Canada, 
having no interest in her whatever, her ‘fate as an empire would then be sealed, if it 
is not sealed already by the progress of democracy in Great Britain’.*1 If India were 
to continue being governed by England alone, then, he pointed out, one member 
of the federation would have an empire five times as large as the rest of the federation, 
requiring separate defence liabilities and diplomacy.” . 

Avowed anti-federationists, like Freeman and Goldwin Smith, tried to make 
India ‘the crux of the Federation problem’ solely to embarrass their opponents 
and to score a debating point. The federationists could therefore afford to neglect 
them. But they could not similarly treat those who, while apparently sympathising 
with their aspirations, objected to India’s exclusion on the ground that without her 
the federation would be lame. ‘Her (India’s) 280 millions’, wrote the Asiatic Quarterly 
Review, ‘cannot be omitted from any rational plan of Confederation; and it is 
childish to discuss schemes which leave out of consideration so important a com- 
ponent of the British Empire.’4 The journal condemned the proposal to restrict 
federation to the self-governing colonies as ‘absurd, meaningless and impossible 25 
and remarked that India was ‘perhaps even more important to our Empire than any, 
if not all, of the Colonies’.26 
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India loomed large in the imagination of the British. Rightly or wrongly, they 
ascribed their power, prestige and prosperity to the possession of that vast and glo- 
rious dependency. She was, in a sense, dearer to the hearts of most Englishmen than 
even the daughter nations. Federationists, like the colonial Labilliére,2?7 might 
complain that the worth of India was over-esteemed in England, but they had to 
take this fact into account. 

That the problem of India was a serious complication was admitted by one of 
the foremost champions of closer union. G. R. Parkin wrote in 1892: ‘The political 
difficulty about India’s relation to a united Empire is . . . felt very widely. It is one 
of the first which occurs to the minds of most men when they turn their attention 
to the question, as I have found during public discussions in many parts of the 
Empire.’28 

Persistent criticism by friends and foes alike, a desire to make their proposals 
comprehensive and theoretically perfect, and the recognition that India was too 
important a part of the empire to be neglected, compelled an increasing number of 
federationists, from the latter half of the ‘eighties onwards, to attempt to provide 
for the inclusion of India in their schemes of imperial reorganisation.29 This trend was 
reinforced by the remark made by Lord Salisbury in his reply to a deputation of the 
Imperial Federation League in June 1891, that the formation of ‘a Kriegsverein means 
some control of foreign policy: a common control of foreign policy means balance 
and appraisement of the voting value of the various elements of which the Empire 
is composed, and when you come to tot up that calculation you cannot leave our 
Asiatic dependencies out of sight’ .3° 

As more and more federation-enthusiasts, despairing of the prospect of a real 
federation, directed their attention to the more practical problems of imperial co- 
operation in defence and trade, they recognised the value of India to the empire. 
India conformed, however unwillingly, to the free trade orthodoxy. Her army of 
75,000 British and 160,000 native troops—supplemented by the Imperial Service 
Corps, numbering 20,000, voluntarily raised by the Indian princes—was the second 
right arm of Britain. It began to be argued by a section of federationists, who 
believed in free trade and in combining the resources of the empire for common 
defence, that India had ‘advanced further towards Imperial Federation than any 
other part of the British Empire’ 3! and that ‘India alone takes already its right place 
in Imperial Federation’ .8? India paid for everything she received; she was virtually 
federated for commerce and for defence with Britain. The colonies, so the argument 
ran, got much but gave nothing in return; they discriminated against British goods 
and boasted of their freedom to come and go as they pleased. ‘While colonists of 
Anglo-Saxon blood’, complained the Asiatic Quarterly Review bitterly, ‘impotently 
swagger about an independence which they are powerless singly to maintain, India, 
at a month’s notice, can even now lend 50,000 splendid troops, to fight England’s 
battle anywhere in the world.’33 With a singular lack of tact, the Review referred the 
good behaviour of India to the errant colonies as a model to be followed: “Australia, 
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Canada, and all other dependencies of the Empire should, like India, maintain their 
Own armies, navies, and reserves, ready to answer the call of the Central Govern- 
ment.’34 


INDIA AND IMPERIAL PREFERENCE 


The Colonial Conferences of 1897 and 1902 had convinced Joseph Chamberlain 
that the colonies were prepared neither for a political federation, nor, so to speak, 
to follow India in the matter of free trade and the provision of armed forces which 
constituted effective components of an imperial reserve. He therefore changed his 
front and sought to promote imperial unity, as the colonies desired, by means of 
preferential tariffs. But, either because he had been accustomed to look at the empire 
from the narrow window of the Colonial Office, or because he was in such a hurry 
to forge new bonds of union, Chamberlain completely forgot India when he launched 
his tariff reform campaign in 1903. His mistake was at once detected not only by his 
Liberal critics but also by members of his own party, men like George Hamilton 
and Curzon, who were avowed ‘imperialists’. Three of the four living ex-Viceroys 
and all the living preceding Secretaries of State for India denounced Chamberlain’s 
policy. Hamilton resigned in protest. Curzon considered Chamberlain to be “Colony- 
mad’ 35 and accused him of failing to take into account the ‘largest and most powerful 
unit’ of the empire.3¢ The Government of India sent home a despatch in October 
1903, containing a reasoned and strongly-worded protest against any scheme of 
preferential tariffs.’ The despatch became a thorn in the side of the tariff reformers. 

Chamberlain’s neglect of India had at least one good result. It provoked a wide- 
spread discussion of India’s value to the empire, and a demand, from various quarters, 
that she should be adequately represented at the ‘Imperial Conference’. India’s 
partial representation at the Colonial Conference of 1907 was, in a sense, due to 


this agitation. 


THE GOVERNMENT OF INDIA AND THE “IMPERIAL CONFERENCE 


India was Britain’s best customer and the pivot of her imperial policy. No or- 
ganisation which dealt with the problems of imperial defence and trade—as the 
Colonial Conference increasingly tended to do—could afford to neglect her. And 
the governors of India saw to it that she was not neglected. They had shown little 
interest in the amateurish and vague schemes of imperial federation of the earlier 
era, but as the Colonial Conference established itself as the regular deliberative 
assembly of the empire, Indian officials were the first to demand that the voice of 
India should not remain unheard. Conscious of their own importance as the rulers 
over millions of men and of India’s great position in the empire, they resented their 
exclusion from a place ‘at the “high table” in the banquet hall of the Empire states’ .38 
Nor were they unmindful of their responsibilities to India. The Government of 
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India had a long-standing dispute with the home government ovet what it considered 
to be an unfair burden of military expenditure imposed on India and an unjust 
interference by the latter with Indian tariffs. Only recently, in 1903, it had resisted 
successfully a War Office attempt to make India pay for the garrisons in South 
Africa. We have already noted the determined opposition which it offered to the 
schemes of preferential tariffs within the empire, as being inimical to Indian interests. 
As the guardian of Indian interests in trade and finance, the Government of India 
demanded representation at the ‘Imperial Conference’. The vexed question of Indian 
immigrants in the dominions—over which the Government of India made common 
cause with Indian nationalists—provided an additional argument in favour of such 
representation. The realities of responsive government in India, like the realities of 
responsible government in the dominions, pointed not in the direction of imperial 
federation but away from it. 


>39 
THE TWO EMPIRES 


The great debate in the last quarter of the nineteenth century about the future 
reorganisation of the empire brought into bolder relief the idea that the empire was 
constituted of two disparate elements: the one white and self-governing, the other 
non-white and dependent. The former was ‘Greater Britain’, an “expansion of 
England’, ‘the sphere of settlement’, ‘an empire of dwelling places’; it was not really 
‘empire’ in the strict sense of the term but a ‘commonwealth’. The latter belonged to 
‘the sphere of rule’, the English were in it but not of it; it was the true ‘empire’ in the 
classic continental tradition. 

Early in the present century this concept of ‘the two empires’ was underlined by 
those who were eager for a re-adjustment of relations between the mother country 
and the self-governing colonies. The two different and contrasted units of the empire, 
they argued, demanded different treatment. They advocated the policy of union and 
partnership with regard to ‘the self-governing Empire’ and that of retention and 
profitable development with regard to ‘the dependent Empire’4° Some of them 
were even inclined to think that a basis for imperial partnership between the self- 
governing parts of the empire could be found in their joint guardianship of the 
dependencies. Richard Jebb, for example, though he was an autonomist and not a 
federationist, thought that ‘the dependencies of England themselves may supply the 
organic link, uniting the mother country with the daughter states in an Imperial 
partnership adapted for carrying on the work of administering the subject coun- 
tries’.41 He believed that the colonies were ripe for “Roman imperialism’, ‘the 
imperialism of the “White Man’s Burden”, and suggested that Britain should invite 
their assistance in administering India.42 The same idea was advocated by. Amery,’ 
Milner,*4 and others. They insisted that a beginning in this direction should be made 
by appointing colonials to the Indian Civil Service.45 The impracticability of their 
recommendation was, however, exposed when Morley, as Secretary of State for 
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India, communicated to Minto, the Viceroy, the suggestion of Albert Grey, the 
Governor General of Canada and an ardent imperial federationist, that a few posts 
should be found in the I.C.S. for Rhodes scholars.46 Minto replied that appointments 
to the I.C.S. were by competition and any advantage to candidates from the colonies 
would be extremely unpopular in India, where their policies of racial discrimination 
were resented. Minto also warned the Secretary of State that the acceptance of Grey’s 
proposal would reopen the old question of the possibility of simultaneous examina- 
tions for the I.C.S. in England and in India.4? 

Nor did appeals to ‘take up the White Man’s Burden’ in India evoke any sym- 
pathetic response in the dominions. Young men in the dominions had never shown 
any marked desire to serve in India. They had little of ‘the Imperial—the ruling 
instinct’ #8 which romantic imperialists in the mother country were so eager to gratify. 


THE ROUND TABLE GROUP AND INDIA 


When the Round Table group ®° took up the cause of imperial federation in 1909, 
it thought primarily in terms of an organic union between Great Britain and the self- 
governing colonies. It envisaged a federal imperial parliament, consisting of rep- 
resentatives from the mother country and the dominions, and responsible for 
defence, foreign affairs and the government of large dependencies like India— 
responsibility for the last being considered inseparable from that for the first two. The 
group began with the traditional assumption—shared by most conservatives and 
liberals of the day—that oriental communities were incapable of governing them- 
selves and would remain so for a long, long time to come. It invited the people of the 
dominions to share in the heavy imperial burden of the mother country and chided 
them for their ignorance of and indifference to the subject millions committed as a 
solemn trust to the British race. But the group had not proceeded very far in its 
inquiries when it was confronted with the awkward problem of India. In the summer 
of 1912 three of its prominent members—Philip Kerr,51 Sir James Meston and 
William Marris *°—urged that India should be allotted a few seats in the projected 
imperial parliament. The arguments which they advanced in support of their proposal 
were as follows: . . 

The problem of India is unique and demands special treatment. India cannot be 
dismissed under the label ‘dependency’, for she is the empire. She is Britain’s greatest 
economic and military asset. Her vast population of 300 million—three-fourths of 
the total population of the empire—contains a fair number of men who are as 
educated, cultured and loyal as any in other parts of the empire. India cannot be 
transferred like an inert mass into the new imperial organisation. She has a vocal 
public opinion which will have to be taken into account. Indians will demand—have 
in fact already demanded—representation at the imperial parliament and it will e 
impossible to say ‘no’ to them. They will plead their military contribution to the 
empire and the need for being placed in a position to be able to counteract what they 
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consider to be the evil influence of ignorant and hostile colonials; they will invoke 
the solemn pledges of equal rights and privileges repeatedly given to them in the 
past. Their demand will be supported by liberal opinion at home. Indians will 
strenuously resist their subordination to a legislature containing colonials. On what- 
ever ground it is done, Indians will interpret their exclusion from the imperial 
parliament as being motivated by racial prejudice. It will wound their amour propre 
and shake their faith in the good intentions of Britain. It will cause extreme bitterness 
which will not only add to the difficulties of Indian administration, but also prompt 
Indians to seek their destiny outside the British empire. The declared policy of the 
British government is to associate more and more Indians with the administration 
and to increase their representation on the local legislative councils; the admission 
of two or three Indians to the imperial parliament will be merely an extension of 
this wise and liberal policy.54 

Kerr, Marris and Meston did not restrict themselves to a plea for India’s representa- 
tion at the imperial parliament. They went on to argue that self-government was the 
only intelligible goal of British policy in India and to demand that Britain should 
explicitly recognise this goal and try to develop India on the lines of the self-governing 
dominions.55 

This attempt to get the Round Table to revise its original stand on India was 
resisted by a minority in the group, chief amongst whom were G. L. Craik 5* and 
D. O. Malcolm.5? They argued that as India was not self-governing—and would 
not be so for generations to come—she could not be represented at the imperial 
parliament. They even doubted whether it would be wise to have India in the 
British empire when—if ever—she was self-governing. Their main objection, how- 
ever, to the admission of Indians to the imperial parliament was that it would make 
the federal scheme totally unacceptable to the dominions.58 

Lionel Curtis, “the Prophet’ of the group, favoured the presence of a few Indians 
in the imperial parliament as assessors, in order to acquaint the real rulers of India 
with the Indian point of view. But he maintained that as long as India was not self 
governing she could not be really ‘represented’ at the imperial parliament. To invite 
Indians to share,in the government of the empire while they were not yet responsible 
for their own internal government would be, he argued, a violation of the fun- 
damental principle of the federation; it would also be impolitic, for it would create 
a wrong impression in the minds of Indians that their country was ripe for self 
government when in fact it was not —there being no genuine electorates even for a 
province or district.60 

But, while Curtis opposed the proposal of Kerr, Marris and Meston for India’s 
immediate and special representation at the imperial parliament, he had already been 
converted to their view that ultimate self-government for India should be the goal 
of British policy. He had abandoned his earlier belief that self-government was a 
principle of western life alone and come to recognise that it was a principle valid 
for all peoples. He incorporated this new outlook in the doctrine of the common- 
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wealth which he formulated in 1912. ‘For a commonwealth’, wrote Curtis, ‘to 
govern communities not deemed as [sic] included in its citizenship is to violate its 
own essential principles.’*! He argued that a commonwealth governing a dependency 
without having as its main object the training of the inhabitants of that dependency 
up to the status of citizens in order to enable them to assume the full rights and duties 
of citizenship, was acting like a despot and proving itself false to the law of its being. 
He pleaded that “Indians should be regarded as fellow-citizens of one super-common- 
wealth with ourselves, and that to prepare them first for the control of their sub- 
commonwealth and finally for an equal share in the control of the super-common- 
wealth should be our guiding principle’.*2 

This doctrine of the commonwealth in itself—leaving aside its federalist overtones 
—represented almost a revolution in imperial thinking.*8 It repudiated the concept 
of ‘the two empires’—the concept that there could be under the British flag one 
form of constitutional evolution for the west and another for the east, or one for 
the white races and another for the non-white. It affirmed that to prepare for self- 
government those peoples in the empire who were as yet incapable of governing 
themselves was the supreme duty of the empire, the spiritual end for which it existed. 

The Round Table group decided in 1912 to leave the question of India’s status in 
the empire to be settled by the reconstructed imperial parliament itself. Most of its 
members, including Curtis, thought that the mutual relations of Great Britain and 
the dominions—the self-governing parts of the empire—should be adjusted first, 
and that the problem of India, being less urgent and more difficult, could wait. This 
was, however, soon proved to be a mistaken assumption. 

In August 1914 came the war. India’s splendid rally to the cause of the empire 
strengthened her claim for admission to its inner circle and persuaded even the most 
conservative imperialist in Britain to view the problems of her internal development 
and place in the empire from a changed angle. Indian nationalists welcomed the idea 
of imperial federation, but they demanded that India must have ‘home rule’ first and 
a status similar to that of the dominions in the federation. They registered an emphatic 
protest against the suggestion that their country might be subordinated to an 
imperial parliament which included representatives from the dominions. In September 
1915 a non-official resolution was introduced into the Indian legislative council, 
asking that India should be directly represented at the next Imperial Conference, to 
which the British government gave a friendly reply. 

All these developments convinced the Round Table group that India would have 
to be granted representation in the imperial parliament. But if India was to be granted 
representation in the imperial parliament, it was necessary to determine whether 
(and, if so, to what extent and in what form) the beginning of responsible govern- 
ment would be practicable in India itself in the near future. The inquiry conducted 
by the group for this purpose produced a method of introducing and gradually 
extending responsible government in India, which was later nicknamed ‘dyarchy 
and became the basis of the Montagu-Chelmsford reforms. 
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The imperial federation—'the super-commonwealth’—visualised by the Round 
Table failed to materialise, but its concept of ‘India within the commonwealth’ and 
of the British empire as ‘the project of a commonwealth’ of nations, was embodied 
in the decisions of the British government in 1917. In the April of that year India was 
admitted to the full membership of the Imperial Conference, and in an historic 
announcement made four months later the British government explicitly committed 
itself to the policy of ‘progressive realisation of responsible government in India’.®4 
The part played by the Round Table in the making of the decisions of 1917 and in 
the further stages of the reforms in India was certainly significant, if not decisive. 

In seeking a solution of the difficult problem of India’s place in an imperial 
federation, the Round Table group was led not only into enunciating the principle 
but also into laying the foundations of our present multi-racial Commonwealth. 
‘If we manage to create in India a self-governing, responsible dominion,’ Philip Kerr 
had told a Toronto audience in July 1912, ‘and if India, when it is responsible and self- 
governing, elects to remain within the British Empire, we shall have solved the 
greatest difficulty which presents itself to the world to-day.’6 The greatest difficulty 
of which Philip Kerr spoke—that of reconciling east and west and black and white— 
still remains with us, but the British Commonwealth represents the most hopeful 
experiment in solving it, and history will not fail to give credit to the Round Table 
group of federationists for their part in launching that experiment. 
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I 


N The Constitutional Structure of the Commonwealth Dr. Wheare discusses the 
| implications of the desire of some Member countries of the Commonwealth 
‘to be able to say that their constitution has force of law, and, if necessary, of 
supreme law within their territory through its own native authority and not because 
it was enacted or authorised by the parliament of the United Kingdom; that it is, 
so to speak, ‘home grown’ sprung from their own soil, and not imported from the 
United Kingdom. They assert . . . a principle . . . of constitutional autochthony, of 
being constitutionally rooted in their own native soil’.1 He considers, from this 


» point of view, the Irish Constitution of 1937, the Constitutions of India and Pakistan, 


all of which sought to achieve ‘autochthony’, and also the Constitution of the Federa- 
tion of Malaya, which ‘it might be claimed . . . has force of law as a result of the 
approval not only of the Queen in Council but also of the Rulers’.2 Dr. Wheare 
concludes his discussion of this matter with the observation that it must be expected 
‘that Members of the Commonwealth will, as a rule, take steps quite soon after they 
achieve their independence through a constitution made in Britain, to embody that 
constitution and proclaim that independence in a document which they can claim 
owes its validity and authority to no outside country or institution but to themselves 
alone’. On ist July, 1960, a little more than three years after Ghana achieved its 
independence in March, 1957, a new Constitution came into force. Dr. Wheare was 
unable to study in detail the legislative history of this new Constitution and he does 
not therefore express an opinion whether or not it provides an example of an 
‘autochthonous’ constitution as that term is used in his book. This article seeks to 


consider this question. 


II 


Before the enactment of the new Constitution, the Constitution of Ghana was 
contained in the Ghana (Constitution) Order in Council of 1957,4 made by the Queen 
in Council ‘by virtue and in exercise of the powers conferred upon Her by the British 
Settlements Acts, 1887 and 1945, the Foreign Jurisdiction Act, 1890, the Ghana 
Independence Act, 1957, and all other powers enabling Her in that behalf”. That 
Constitution had in certain important respects been amended by the Ghana legislature 
in subsequent years, notably by the Constitution (Repeal of Restrictions) Act, 1958,5 
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which made it possible henceforth for amendments to be made by a simple majority 
of the Assembly and made it unnecessary for regional assemblies to consent to 
changes. But Section 42 of the Constitution Order in Council which provided that 
‘No Bill shall become a law until Her Majesty has given Her assent thereto’ remained 
unamended. oe. 

On 23rd February, 1960, the Constituent Assembly and Plebiscite Bill was presented 
in the House of Assembly by the Minister of Local Government (Mr. A. E. A. Ofori 
Atta). After explaining that the Bill marked the first of various steps necessary so 
that the people of Ghana can decide for themselves the form of constitution which 
they wish’, the Minister said that ‘under our present Constitution the sovereign law- 
making body of Ghana is Parliament which consists of the Queen and the National 
Assembly’. The Bill was designed ‘to transfer the supreme power to make law, so 
far as the Constitution is concerned, from Parliament to the National Assembly’ 
which, when sitting to consider the Constitution, would become a Constituent 
Assembly. He emphasised more than once that while ‘in strict law’ it would be ‘for 
the Constituent Assembly finally to enact into law the new Constitution’, the 
Government considered that the Assembly would be ‘morally bound by the decision 
of the people on all questions of principle contained in the draft Constitution’ after 
it had been submitted for their approval in the proposed plebiscite. Besides enabling 
the National Assembly to resolve itself into a Constituent Assembly, the Bill made 
that Assembly the body which ordered and arranged the plebiscite. The machinery 
for the Referendum Act 1959 ® was not used since under that Act it was the Govern- 
ment in the name of the Governor-General which ordered a referendum. The 
Government considered that it would be more appropriate that in questions of such 
importance the people should be consulted not under the authority of the Governor- 
General but by order of the Constituent Assembly.’ 

Two aspects of the Bill deserve particular attention. Clause 2(2) provided that ‘A 
Bill for a new Constitution, any Bill containing provisions consequential on, or 
supplemental to the new Constitution, and any other Bill passed by the Constituent 
Assembly under this Act, shall become law notwithstanding that Her Majesty has 
not given Her assent thereto’. Clause 4 of the Bill provided that once the new 
Constitution came into effect, the Bill was to expire, and that this provision should 
operate as a repeal for the purposes of the Interpretation Act 1957 (which preserved 
the validity of things done under a repealed Act). In the Committee stage, however, 
the Government moved an amendment which merely provided that ‘on the coming 
into operation of a Constitution enacted by the Constituent Assembly, the power of 
the National Assembly to resolve itself into a Constituent Assembly shall cease’.8 
This was stated to be desirable, inter alia, because it was proposed to pass a number of 
Bills through the Constituent Assembly, each of which would ‘contain a preamble 
referring to the Constituent Assembly and Plebiscite Act’. The Bill had its third 


reading on 25th February and, having on that day received the Governor-General’s 
assent, became law in the usual way.? 
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On 29th February, the Leader of the House (Mr. Botsio) moved that for the 
purposes of the Constituent Assembly, the Standing Orders should be modified in 
certain respects. Besides providing that Standing Order 69 (which related to the 
Royal Assent) should not apply to the Constituent Assembly, this made it unnecessary 
for ‘a Bill for a Constitution to have a long title’ and modified the practice regarding 
the reading of Bills accordingly. It would be sufficient for the Clerk ‘to read aloud 
the words “the Constitution of the Republic of Ghana” or such other words as will 
identify the Bill’.1° 

On 7th March the Government of Ghana issued Proposals for a Republican Constitu- 
tion. Besides a Draft Constitution of the Republic of Ghana, this White Paper 
included an explanation of the procedure contemplated for its consideration by ‘the 
people of Ghana and the National Assembly (sitting as a Constituent Assembly)’. 
It stated that ‘the draft Constitution recognises that ultimately all powers of the 
State come from the people and it will be for the people and not primarily for the 
Constituent Assembly to determine the form of the Constitution. It is, however, 
the duty of the Government and of the elected representatives of the people in the 
Constituent Assembly to advise what is, in their view, the most suitable form for 
_ the Constitution of the Republic of Ghana. In order to enable the views of the 
Constituent Assembly to be expressed and made. known the Government will imme- 
diately lay this White Paper before the Assembly and will ask the Assembly to 
endorse the draft Constitution before it is submitted to the people. If the Assembly 
does so the people will then be asked, in a Plebiscite to be held between the r9th and 
26th April, 1960, whether they approve the main provisions of the draft Constitution. 
If this approval is given, the Constituent Assembly will clearly be in duty bound to 
enact a Constitution along the lines of that approved by the people’. The Draft 
Constitution included a Preamble declaring that “We the People of Ghana, by our 
Representatives gathered in this our Constituent Assembly, in exercise of our un- 
doubted right to appoint for ourselves the means whereby we shall be governed . . . 
do hereby enact and give to ourselves this Constitution’ but the official commentary 
in the White Paper (which was concerned with many important features of the new 
Constitution) made no reference to the principle of constitutional autochthony 
beyond that implicit in the passage already quoted. ; 

On 14th March the Constituent Assembly met for the first time and the Prime 
Minister (Dr. Nkrumah) moved that ‘the Constituent Assembly recommends to the 
people of Ghana the Government proposals for a Republican Constitution:. In the 
course of his speech the Prime Minister said: ‘today marks the opening of our 
Constituent Assembly by which the people of Ghana, for the first time in our long 
history, are exercising their undoubted and inalienable right to enact for themselves 
the Constitution by which they shall be governed’. After referring to the victory of 
the Convention Peoples Party at the election of 1956 (when the present Assembly 
was elected) he continued: ‘that last victory should have hit the conscience of 
colonialism to leave us alone to provide our own Constitution by which we should 
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be governed. Imperialism dies hard, however, and again another Constitution was 
imposed upon the people of Ghana by an Imperial power. We had no choice then 
but to accept it. Three years after independence we cannot still continue to be 
governed by a Constitution imposed upon us by a foreign power and which we have 
found to be unsuitable... Accordingly, I ask you in this Constituent Assembly to 
declare by the support you give to this Motion that Ghanaians have an indisputable 
right to think for themselves, to decide for themselves and to act for themselves'’.1? 

The general assertion of the principle of autochthony is clear enough. In the 
subsequent debate, little attention was given to this aspect of the proposals, probably 
because the Opposition generally accepted the view that the Constitution should be 
their own. The Leader of the Opposition, for example, said that he agreed with 
Dr. Nkrumah that ‘the Constitution for an independent Ghana should be unique . . . 
Our history, our traditions, and our ambitions are different from those of any other 
nation’.13 His contention was that in fact there was not ‘the slightest evidence that 
the proposed Constitution is the product of our people’s peculiar genius’.14 The 
solitary Independent Member (Mr. S. I. Iddrissu) was equally in agreement with the 
object of constitutional autochthony, on standard revolutionary grounds: ‘To attain 
our objective we have got to muster, properly allocate, and thoroughly prepare 
our forces for a longer forward stride—this we cannot achieve under the present 
unsuitable bourgeois Constitution, which was prepared for us by the Imperialist 
Government of Great Britain’.}> ‘It is’ he continued, ‘for the solution of present 
existing basic contradictions between us as a one-time oppressed and exploited 
nation by the imperialist rascals that the need for changing our present Constitution 
to a Ghanaian Constitution becomes paramount’.!¢ The motion having been passed, 
the Constituent Assembly next made the Constitutional Plebiscite Regulations 1960, 
‘in exercise of the powers conferred upon the Constituent Assembly by Section 3 of 
the Constituent Assembly and Plebiscite Act’.1? These did no more than make 
provision for the holding of the plebiscite and made reference only to ‘the alter- 
natives relating to such questions as the Assembly may direct for determination at 
the Plebiscite’.18 On 18th March the Assembly proceeded to direct, in the Constitu- 
tional Plebiscite (Questions) Order, that two questions should be submitted for the 
determination of voters in the said Plebiscite, of which the first was ‘Do you accept 
the draft Republican Constitution for Ghana as set out in the White Paper issued by 
the Government on 7th March 1960’.!9 It also provided in the Constitutional 
Plebiscite (Symbol) Regulations for appropriate symbols to indicate affirmative and 
negative answers to this question. The Plebiscite was accordingly held on 19th, 22nd, 
and 26th April, 1960 and there were 1,009,692 affirmative against 130,393 negative 
votes.20 

On 13th June the Constituent Assembly met again. The Constitution Bill was 
presented and given a First Reading. Between the First and Second Reading, a 
motion prescribing the procedure to be observed in relation to Bills passed by the 
Constituent Assembly was agreed. This adapted the procedure prescribed in the 
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Ordinances Authentication Ordinance 2! in regard to Acts of Parliament, for the 
authentication of the Acts of the Constituent Assembly. It provided for the printing 
of four “original copies’ of those Acts, their authentication by the Clerk, numbering 
in the order Passed, preceded by the letters CA, and deposit with the usual authorities. 
It also provided for the printing of ordinary copies and the insertion on such copies 
of the date on which the Bill had been passed, except in the case of the Consti- 
tution in copies of which both the date and the number of the act were to be omitted. 
This motion was described by the Minister as ‘self-explanatory’ and there was no 
debate.22 

In moving the Second Reading of the Constitution Bill the Minister, after referring 
to the fact that the Government’s proposals for a Constitution had been endorsed by 
the people ‘in a Constitutional plebiscite’ reiterated that the Assembly was ‘in duty 
bound’ to enact a Bill ‘along the lines of the Government’s White Paper approved 
by the people’. He stated that the Bill differed ‘only in minor details’ from that 
contained in the White Paper. In reviewing these changes he said that some were the 
result of comments ‘which have necessitated certain alterations’ and mentioned four 
articles (Articles 3, 25(3), 47 and 53 of the Draft Constitution) which had been 
omitted and said that ‘most of the alterations’ in question were ‘of a technical nature 
designed to improve the working efficiency of the Constitution’. He then proceeded 
to deal with a number of other alterations which were ‘designed to improve the 
political character of the Constitution by providing additional safeguards’. Finally, 
‘an attempt had been made in the Bill to marry together the traditional approach and 
philosophy of our people in relation to Government with the modern democratic 
procedures established in other countries’. 

In the debate on the Second Reading of the Constitution Bill a C.P.P. member 
(Mr. M. Bawumia) drew attention to what, he said, was a serious omission from the 
Bill, namely, provision ‘which would enable the President to deal promptly with any 
emergency that might arise to disrupt the orderly progress of the country and upset 
the entire Constitution . . . the new clause . . . should provide Emergency Powers for 
the President and for the making of regulations both general and specific for dealing 
with’ such situations. Whether or not as a result of this and of other similar com- 
ments, the Minister moved, in the Committee stage on 24th June, to insert an entirely 
new Part (Part X of the Constitution). Under this article, the President was given 
power ‘whenever he considers it to be in the national interest to do so, to give 
directions by legislative instrument’. Such instruments might alter any enactment 
except the Constitution. The Presidential powers were made subject to review by 
the Supreme Court in the same way as those conferred on Parliament and were to 
remain in force until some person other than the First President assumed office as 
President. The new Article and the other amendments were accepted in Committee 
and on 29th June the Constitution Bill was, together with eleven other Bills, ‘con- 
taining provisions consequential on or supplementary to the new Constitution “ 
- given its Third Reading. The Constitution so enacted was printed as prescribed by 


46 JOURNAL OF COMMONWEALTH POLITICAL STUDIES 


the procedure set out above except that after the Preamble there were inserted the 
words ‘this Constitution is enacted on this twenty-ninth day of June 1960 and shall 
come into operation on the first day of July 1960’, which does not appear to be in 
accordance with the procedure already described which required that the date on 
which the Constitution Bill was passed should be omitted in the printed copies. 


III 


This legislative record, it is submitted, makes two things plain. First that the 
Government and the Constituent Assembly were agreed that the principle of con- 
stitutional autochthony should be asserted by Gharia at any rate in what might be 
called its broader, or substantive sense, that the Constitution of Ghana ought to be 
one which, in Dr. Wheare’s words, was ‘home grown, sprung from their own soil, 
and not imported from the United Kingdom’, or, one might add, anywhere else. 
Members on both sides of the house quoted with approval Sir Ivor Jennings’ dictum 
that ‘every country must have a Constitution to suit itself, a Constitution made to 
measure, not bought off the rack’.28 As one member put it, the country needed 
a Constitution which befits our own traditions and projects the African personality’ .26 
But, secondly, the procedural arrangements which the Government initiated and the 
Constituent Assembly (or, in an earlier phase, the National Assembly) approved, 
show that the Government wished to emphasise the extent to which the Constitution 
was ‘given to themselves’ by the people, although, as we have seen, it was admitted 
that ‘in strict law’ it would be for the Constituent Assembly ‘finally to enact into law’ 
the new Constitution.2” The arrangements made for the printing of the Constitution 
Bill (and the other Bills) passed by the Constituent Assembly seem evidently intended 
to avoid emphasising unnecessarily that both in fact and in law, they had been passed 
(in the words of Clause 2(2) of the Constituent Assembly and Plebiscite Act) ‘by the 
Constituent Assembly under this Act’. That at the least the other Bills were con- 
sidered to have been passed pursuant to that Act is shown by the Government’s 
decision not to provide that the Constituent Assembly and Plebiscite Act should 
expire on the coming into operation of the Constitution but (as the Minister put it) 
‘to achieve substantially the same result by making it no longer. possible for the 
National Assembly to resolve itself into a Constituent Assembly after the Con- 
stitution comes into operation’.?® There is no sign that the Government spokesmen 
in the National Assembly or in the Constituent Assembly ever sought to maintain 
that the Constitution was, either in fact or in law, enacted by any body other than 
the Constituent Assembly and indeed the Constitution declares itself to have been 
enacted ‘by our Representatives gathered in this our Constituent Assembly’. 

The significance of this contention will be more clearly seen if the position is 
compared with that of the Constitution of Ireland of 1937. Before that Constitution 
came into operation, it was possible to argue that the Constitution of the Irish Free 
State derived its validity “from the Act of the Imperial Parliament, the Irish Free 
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State Constitution Act, 1922. This Act established that the Constitution, subject to 
the provisions of the Constituent Act, should be the Constitution of the Irish Free 
State and should come into operation on being proclaimed by His Majesty as was 
done on December 6, 1922’.29 This view (which may be called the ‘British’ view), 
was, however, irreconcileable with an entirely different view (which may be called 
the ‘Irish’ view) according to which ‘the Constitution was the fundamental structure 
by which the State was set up, by the Third Dail, sitting as a Constituent Assembly’ 30 
On the ‘British’ view, it could be argued that the Free State legislature was competent 
to amend any part of the Constitution because that Constitution (and the Constituent 
Act) derived their validity from the Irish Free State Constitution Act of the United 
Kingdom Parliament and after the passing of the Statute of Westminster, the Free 
State legislature was free to pass Acts repugnant to an Imperial Act, including that 
Act. But, on the alternative ‘Irish’ view, the Irish legislature’s competence to amend 
the Constitution in certain respects had been fettered by the Constitution itself, which 
provided that no amendment of the Constitution might be made which conflicted 
with the “Articles of Agreement for a Treaty’ of 1921. From this it could be argued 
either that no body was competent to amend the Constitution in these respects, or, 
alternatively, that although the Irish Free State legislature lacked such competence, 
the authority to enact the Constitution had come from the people and accordingly 
the people, or a Constituent Assembly authorised by them, could establish a new 
Constitution. In 1934, moreover, all three judges of the Free State Supreme Court 
had agreed that the Oireachtas had no power to amend the Constitution in a way 
which was ‘in any respect repugnant to any of the provisions of the Scheduled 
Treaty’ (i.e. the Articles of Agreement), though only one of them (Kennedy C. J.) 
made it clear that in his view an amendment outside the scope of the power of the 
Oireachtas ‘could only be effected by again convoking the Constituent Assembly to 
enact it, if the Assembly sees fit’. Quite apart from any desire to assert the principle 
of constitutional autochthony, there were therefore good reasons why it might have 
been thought desirable, if a new Constitution which included provisions repugnant 
to the Scheduled Treaty was to be made, not to attempt to do this by ordinary law, 
the validity of which might not have been sustained by the Irish courts #2 and which 
it would have been politically unacceptable to defend (as it could have been defended) 
on the basis of the ‘British’ view. 

The procedure adopted by Mr. de Valera’s government was to prepare a draft 
Constitution, to present that draft Constitution to Parliament for its approval (but 
not for enactment) and then to submit the Constitution so approved to the people 
in a Plebiscite for which arrangements were made in the Plebiscite (Draft Constitu- 
tion) Act. That Act, however, was studiously silent about what effect an affirmative 
vote would have. The Parliament neither enacted the Constitution nor did it 
authorise the people to enact it. When it was considering the draft Constitution, 
Mr. de Valera said ‘This is a new Constitution put before the people and the people 
will enact it with such amendments as we may make here’.88 As Dr. Wheare has 
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written ‘on the Irish as well as on the British view of the legal basis of the Constitution 
of the Irish Free State, the enactment of the Constitution of 1937 caused a break in 
Irish constitutional history. There was a gap or break in legal continuity .* By its 
enactment in this way, Ireland successfully asserted the principle of constitutional 
autochthony not only in substance but also in form. The Constitution of 1937 was 
not merely one which the Irish had made for themselves but one which could not 
be argued to derive its force of law, however tenuously, in any way from legislation 
of the United Kingdom. 

The procedure adopted in Ghana evidently resembles in certain respects that 
adopted by Ireland in 1937 but the differences are significant. The Constitution was 
submitted to a Plebiscite, it is true, but it was enacted in fact and in law by the 
Constituent Assembly and the Preamble itself records this. Numerous amendments 
were made to the Constitution after it had been the subject of an affirmative vote in 
the Plebiscite. Some of them were described by the Minister in charge of the Bill as 
‘designed to improve the political character’ of the Constitution though he later 
asserted that ‘in effect no alterations have been made in the White Paper upon which 
the Plebiscite was held’.35 Even if that contention be accepted, it would be difficult 
to maintain that the Article subsequently added, conferring full legislative powers 
(except in regard to the Constitution itself) on the President for so long as the present 
President has not been replaced by another person as President, made an unimportant 
or purely technical change in the White Paper or that it had been in any sense 
accepted in the Plebiscite. It was Parliament which, in the Constituent Assembly and 
Plebiscite Act, expressly authorised the National Assembly to resolve itself into a 
Constituent Assembly ‘with full power to enact such provisions for or in connection 
with the establishment of a new Constitution as it thinks fit’ and further provided 
that ‘a Bill for a new Constitution . . . passed by the Constituent Assembly under this 
Act shall become law notwithstanding that Her Majesty has not given Her assent 
thereto’. It seems possible, therefore, to argue that the Constitution derives its force 
of law from its enactment in accordance with the provisions of an Act of the Par- 
liament of Ghana as established by the Ghana (Constitution) Order in Council 1957, 
and that accordingly there was no such ‘gap or break in legal continuity’ as occurred 
in Ireland in 1937. In this the position is similar to that which could be maintained 
in respect of the Indian Constitution if the view were accepted that the Indian 
Independence Act 1947 did not require the assent of the Governor-General for the 
completion of the process of enacting constitutional measures.3¢ . 


IV 


Although, as we have seen,s? Dr. Wheare formulates his ‘principle of constitutional 
autochthony’ in broad terms on occasion, the criterion by which he assesses the 
success with which it has, in any given instance, been asserted may seem much 
narrower. It was, he observes, impossible to argue that the Irish Constitution of 1937 
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‘obtained force of law through the Dail which in turn had got its authority from the 
Statute of Westminster and the Irish Free State Constitution Act 1922... the enact- 
ment of the constitution of 1937 caused a break in Irish constitutional history. There 
was a gap or break in legal continuity’.38 And again, if the Governor-General’s 
assent was, under the Indian Independence Act, requisite to the completion of the 
process of enacting constitutional laws, the coming into force of the constitution of 
India ‘makes a break in India’s constitutional history and in the constitutional relations 
of the United Kingdom comparable with the break that occurred in 1937 when the 
Irish constitution was adopted’ .3® This ‘bteak in legal continuity’, this ‘revolution in 
law’ appears as the essential criterion by which to determine whether or not a 
constitution is fully autochthonous: by this standard, the Irish indubitably pass the 
test, the Indians probably but not indisputably, while neither Pakistanis nor Ghanaians 
quite make the grade. 

But may net this criterion be unnecessarily narrow? May it not be the case that 
while a “break in legal continuity’ is a sufficient condition, it is not a necessary one? 
As Dr. Wheare remarks, “Although other Members of the Commonwealth may not 
feel obliged to follow the methods adopted by Ireland and India in seeking to 
establish the autochthony of their constitutions, it must not be assumed that they 
accept without question the view that their own constitutions are not rooted in their 
own soil’.4° To admit that the present constitution of a Member originally obtained 
its force of law through its enactment by an authority (namely the United Kingdom 
parliament) which was at that time legally ultimate in no way precludes one, it may 
be said, from contending that, once independence has been attained, such a con- 
stitution thereafter derives its authority from its continued acceptance by the people 
of the country, attested (one might add) by the fact that it has not been replaced by 
the legislature of the country which is accepted by the courts as fully, and solely, 
competent to do so.41 Similar reasoning might lead others to consider that the 
separate grundnorm implied by such a contention might be made formally explicit 
if the constitution originally ‘made in Britain’ were reenacted by the legislature of 
the country even though this were done in the manner presently required for such 
an enactment. For others, it may seem more important to replace a constitution 
originating in negotiations between the United Kingdom government, a colonial 
government and colonial political leaders by one embodying new features and 
evidently ‘home-made’ than to effect a break in legal continuity by bringing that 
new constitution into force by some method other than that presently required for 
constitutional change in that country. Finally an existing constitution ‘made in 
Britain’ might be reenacted or replaced by a new constitution by some new procedure 
intended to emphasise that it has been ‘given’ to themselves by the people (e.g. 
submission to a referendum or a constituent assembly) but the new procedure might 
be duly authorised (as it was in the case of Ghana) by a law enacted as the constitution 
then existing required. 

“But in all such cases it could be argued that the authority to enact the new con- 
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stitution is ultimately ‘derived’ from United Kingdom legislation (i.e. the existing 
constitution and either the Statute of Westminster or the appropriate Independence 
Act). The line leads back once more to Westminster. The only satisfactory reply 
to this argument’ Dr. Wheare remarks (in examining the suggestion that the Union 
Parliament should re-enact the South Africa Act) is ‘to maintain that in fact the 
Statute of Westminster itself cut the line from Westminster to Capetown, that the 
painter was cut, so to speak, from the Westminster end... that the effect of the 
Statute of Westminster was to renounce for ever the power of the parliament of the 
United Kingdom to make laws for South Africa... There is no need to make a 
break in continuity on the Indian or the Irish model; the break was made in 1931 
by the Statute of Westminster’.4? Here indeed is the point on which anyone seeking 
to argue that no formal break in legal continuity is necessary for the establishment of 
an autochthonous constitution must rest. (Of course, it will be the appropriate 
Independence Act in the case of the more recent Members.) For the whole theory 
of a legal ‘continuity’, manifested in a continuous chain of legislative acts joining 
a new Constitution and United Kingdom statutes seems to rest essentially on the 
view that no real transfer of power has taken place. However erroneous such a view, 
it was given some countenance (at any rate among laymen) by the assertion that the 
United Kingdom parliament could still legislate for a Dominion, at that Dominion’s 
request and consent, and by such claims as that of Lord Sankey that ‘the Imperial 
Parliament could as a matter of abstract law repeal or disregard paragraph 4 of the 
Statute of Westminster’.4? In passing, one cannot help wondering why the ‘request 
and consent’ provision was included in the Ghana Independence Act 1957 or rejoicing 
that it has been omitted from the Nigeria Independence Act, 1960. The fatal defect 
of the legal continuity theory seems to be that it ignores the content of the legislative 
acts involved in the chain, of which, as Dr. Wheare implies, the most crucial is that, 
on the passing of the appropriate Independence Act, the legislature of the new state 
is given as ample status and powers as the United Kingdom parliament itself, subject 
only to the constitution governing it, which it may thereafter amend or replace. 
The link is severed by the attainment of independence. 

If I have understood him correctly, Dr. Wheare himself expresses no opinion as 
to whether a wholly separate grundnorm44 can thus come into existence without a 
‘break in legal continuity’ nor whether, if it gan, it can be successfully rendered 
autochthonous by any of the procedures considered above. Presumably the criterion 
of the separateness of the grundnorm can only be the view taken by the courts in 
deciding constitutional issues: in South Africa, for example, before 1931 it was 
accepted that the grundnorm of the legal system was the sovereignty of the Imperial 
parliament; at some time thereafter (or at any rate after the passing of the Status 
of the Union Act of 1934) it was accepted that a South African grundnorm had replaced 
it. As for the second question, Dr. Wheare’s position seems to be that although some 
may be satisfied by the reenactment of a constitution or the enactment of a new one, 
others may not: ‘if nationalism demands even greater certainty ... some break of 
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legal continuity must be made’.45 The Irish method assuredly has the virtue of putting 
an end to doubt; so would a straightforward revolution (in the ordinary sense) but 
that is not to say that only by a revolution (of one kind or the other) can autochthony 
be achieved and, although he implies it, Dr. Wheare does not actually say it. Yet, 
from a legal, though perhaps not a political point of view, it is hard to see how the 
achievement of autochthony could be questioned if the separateness of the grundnorm 
had first been explicitly recognised by the courts and thereafter a constitution 
(whether identical with its predecessor or not seems from this point of view immate- 
rial) was enacted by what the courts had recognised as the new source of ultimate 
authority. There would be a wholly separate legal order and its grundnorm would be 
entirely of its own making. Although, therefore, the constitution of Ghana is not 
autochthonous in the sense in which Dr. Wheare seems to use the term since, as we 
have seen, there was, in his sense, no break in legal continuity, one may perhaps be 
allowed to consider that the Ghanaians have achieved their object, namely to render 
fully explicit the separateness of their grundnorm and to show that it is manifestly of 
their own making. In doing so, they may well have provided an example which 
others may follow of how to do this without a break in legal continuity and without 
‘enacting’ the new constitution in a manner repugnant to the conception of popular 
sovereignty to which it is designed to give expression. 


Vv 


‘But what good came of it at last?’ 
Quoth little Peterkin. 

“Why that I cannot tell’ said he, 
‘But "twas a famous victory.’ 


But, a student of politics may well ask, what does all this signify ? Members of the 
Commonwealth are surely free, it will be said, to amend their constitutions as they 
please and the special position of Canada merely proves the rule. As the rules now 
stand the extent to which they may do so if they wish to remain Members is subject 
to two limitations only. Ifa Member which is one of the Queen’s realms decides to 
adopt a republican form of government and to remain a Member after it has done so, 
it must declare that wish and its willingness to accept the Crown or the Queen—both 
terms have been used—as the symbol of its association with other Members and seek 
their consent to its remaining a Member.*6 Secondly, if a Member wished to adopt 
a constitution under which it was united with another state, in such a way that it 
ceased to be an independent state it would no longer be eligible for Membership for 
it would no longer be ‘equal in status’ with the other Members.” But it does not 
seem that any other change which a Member might make in its constitution has, in 
itself, the effect of calling in question continued Membership. No doubt a Member 
may adopt such a constitution in whatever way it pleases but if it proposes to do so 
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other than by the procedure prescribed by its existing constitutional rules it may be 
well advised previously to extinguish the jurisdiction of the Judicial Committee of 
the Privy Council and to take appropriate steps to ensure that the validity of the 
new constitution will be accepted by its own courts. 

But if this is so, is there not a case for revising the procedure by which new 
independent Members of the Commonwealth are brought into existence, especially 
if Dr. Wheare is right in his prediction that they must be expected as a rule to seek 
constitutional autochthony ‘quite soon after they achieve their independence’ ?48 
The new state for which provision is made as a result of a transfer of power from the 
United Kingdom to what has previously been a dependent territory is, typically, one 
of the Queen’s realms, enjoying a constitution “made in Britain’ after consultation 
between the United Kingdom government, the territorial government (or govern- 
ments) and other territorial political leaders. The regime so established is inevitably 
vulnerable to later criticism of the kind levied against the 1957 Ghana Constitution 
during the debates preceding the enactment of its successor. It can be readily impugned 
as imposed by an imperial diktat ; it is not the product of a constituent assembly but 
of intergovernmental consultation; it is, in form, a piece of United Kingdom 
legislation (and subordinate legislation, at that); and, finally, it embodies an adapted 
‘Dominion model’ in which the head of state is the Queen of another (and very 
different) country. 

To take the procedural points first. Constituent assemblies are not always prac- 
ticable: the use of the “Dominion model’ in India made the transfer of power 
possible. Even where they are possible, it may be argued that a final but inescapable, 
moral responsibility is imposed on the departing colonial power by the special 
conditions of a particular territory, as for example the need to protect minorities 
by special ‘entrenched’ provisions or a Bill of Rights. Even if such provisions may 
be rapidly eliminated (as they were, wholly constitutionally, in Ghana less than two 
years after independence) may it not be politically wiser to ensure that such provision 
is at any rate made before the final transfer of power takes place? After all, a Bill of 
Rights may, in the event, survive even if it is included in a constitution given the 
force of law by a United Kingdom Order in Council. Moreover the United Kingdom 
Parliament may only be amenable to a transfer of power if such provision has been 
made. And, finally, it is not easy to see how a constitution drawn up by a constituent 
assembly prior to independence could be rendered autochthonous, at least in Dr. 
Wheare’s sense of the term; if the United Kingdom Parliament bestowed the neces- 
sary powers on a local constituent body, the resulting constitution would evidently 
not be, while if the Colonial Laws Validity Act were not repealed in respect of the 
territory and full power conferred on it to amend the United Kingdom Acts and 
Orders in Council applying to it, the purported constitution would be null and void. 

These are all considerations of weight. Moreover the stability of constitutional 
arrangements in the new states will depend on many more important factors than 
the method of their enactment. Nonetheless it is submitted that in future transfers 
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of power, the appropriate Independence Act should make it abundantly plain that 
all legislative authority of the United Kingdom parliament, as well as all responsibility 
for the government of the country by the United Kingdom government have finally 
ceased and full weight should be given to the advantages of devising a procedure 
which would not only give the new state the constitution its rulers wished but could 
be seen to have done so. It is beyond the scope of this article to consider how far 
some of the difficulties just mentioned might be met but it seems worth mentioning 
the possibility of a procedure on the lines of that adopted in paragraph 1 of the Cyprus 
Act 4® which did not purport to enact the constitution of the Republic but provided 
that “Her Majesty may by Order in Council (to be laid before Parliament after being 
made) declare that the constitution designated in the Order as the Constitution of the 
Republic of Cyprus shall come into force on such day as may be specified in the 
Order; and on that day there shall be established in the Island of Cyprus an indepen- 
dent sovereign Republic of Cyprus, and Her Majesty shall have no sovereignty or 
jurisdiction over the Republic of Cyprus’. Admittedly this might be much less 
suitable in respect of a country which did not wish to become an independent 
republic immediately on independence. 

To turn, finally, to the use of the Dominion model. As long ago as 1947, Professor 
Mansergh advanced the view that the application of Dominion status to the Irish 
Free State had been a mistake.59 This conclusion was based on two contentions: 
first, that the constitutional ties with the Commonwealth had ‘acted as an irritant’ in 
Irish relations with the United Kingdom and ‘more and more, as years went by, 
were a barrier to the partnership which community of interest demanded’.5! Second- 
ly, that ‘by making the Irish Free State conform to a constitutional relationship 
inappropriate to her circumstances and outlook, the character’ of the Commonwealth 
relationship itself “had been modified’.52 These arguments related to the conception 
of Dominion status as it had developed in the inter-war years. They were advanced 
in support of a plea for consideration of a form of “external association’ as a more 
suitable basis for the relationship of the new states emerging in Asia and elsewhere 
in the dependent Empire with the older states of the Commonwealth than the mere 
application to such new states of the dominion model and the relationships that 
model implied between the countries that shared it. Since then, of course, the situa- 
tion has greatly changed by the decisions taken in 1949 about Indian membership 
and the subsequent adoption of a republican form of government by other Members 
as well as by the admission as a Member of the Federation of Malaya, though it is a 
monarchy but not one of the Queen’s realms. Yet it is submitted that the success of 
the ‘dominion model’ in providing a transitional form of government immediately 
upon the transfer of power in India, its apparent acceptability in Ceylon, and India’s 
subsequent decision to remain in the Commonwealth as a Republic, have resulted 
in a rather uncritical use of the ‘dominion model’ in later transfers of power. Where 
there has been definite expression of local opinion to the contrary, the United King- 
dom government has not, it is true, shown itself unrealistically wedded to that model. 
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Should not this be made much clearer? If new States wish to be Republics, would 
it not be better for this form of government to be adopted straight away? It is surely 
undesirable that, in the all important period immediately following independence, 
the development of the new State’s association with the Commonwealth should be 
prejudiced by constitutional ties that can ‘act as an irritant’. For those who reverence 
the Crown as an essential and unique feature of our national institutions, there is, 
moreover, something rather repugnant about the use of the dominion model where 
it is not really wanted, with the result that the Crown may become hardly more 
than a transitional instrument in the transfer of power, even if its later removal from 
the constitution of a Member is brought about so decorously as recently in Ghana. 


NOTES 


[An earlier draft of this paper was presented to the seminar on the Recent History of the Com- 
monwealth at the Institute of Commonwealth Studies in the University of London and in revising 
it for publication I have benefitted much from the comments of the members, especially Professor 
S. A. de Smith. I am also greatly in the debt of Mr. J. E. S. Fawcett of All Souls College, Oxford. 
I alone, however, am responsible for whatever errors the paper still contains.] 
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n the House of Commons debate on South Africa’s withdrawal from the Com- 
monwealth, the Leader of the Opposition, Mr. Hugh Gaitskell, said: 1 
“This is undoubtedly an event of great historic significance. I do not think 
that anyone would deny that. It marks a turning-point in Commonwealth Affairs. 
“Many different accounts have been given to (sic) the Conference itself. Some 
have said that it was Dr. Verwoerd who was intransigent and others that it was the 
bitter hostility of some of the other Prime Ministers that provoked it. Some have 
said that the British Government did their best to keep South Africa in. Others, 
like one newspaper, have said that South Africa was forced out by Britain. 1 do 
not propose to discuss these matters. I think that they are more for historians and, 
no doubt, will be disclosed as time goes by in memoirs.” 

Memoirs always take a long time to appear; in fact, there is a good deal of contem- 
porary evidence of what happened at the Commonwealth Prime Ministers’ Meeting 
in March, 1961, and it is possible to recognise the forces which were at work, and 
to distinguish some of the attitudes which were taken up. This article is in the nature 
of an interim report on South Africa’s departure. It is intended to describe the 
circumstances in which South Africa’s decision was made, and to discuss the implica- 
tions of that decision. I shall first describe the situation before the conference began, 
then discuss what took place on Monday, Tuesday and Wednesday, the 13th., 14th. 
and 15th. March—the days on which the Prime Ministers discussed South Africa’s 
position. I shall conclude with a discussion of the significance of South Africa’s 
decision. 

First, however, it is necessary to say something about evidence. Contemporary 
evidence is always unreliable in political matters. Moreover, the meetings of Prime 
Ministers are held in private. Sometimes statements are issued after the discussions, 
and sometimes press conferences are told about certain aspects of the discussions; 
but, on the whole, anyone who wishes to know what happened must find out from 
newspapers and from talks with civil servants and politicians. In this particular 
instance, we are fortunate in that descriptions of the crucial discussions were given 
by Mr. Menzies, Mr. Diefenbaker, Dr. Verwoerd and Mr. Sandys; a good deal of 
information can be gained from these. But it is still necessary to use ‘informed’ 
newspaper reports, and, at times, to guess what happened from allusions and hints. 
I have done my best to ensure that my evidence is reliable, but I am unable to give 
sources for all my statements: those geometrical abstracts, official circles and well- 
informed quarters, insist on remaining as anonymous as ever. At least I can acknow- 
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ledge the help of Mr. Colin Legum, the Commonwealth correspondent of The 
Observer, to whom I am indebted for the ‘phantom communiqué’ which is one of 


the appendices of this article. 


BEFORE THE CONFERENCE 


At the previous meeting of Prime Ministers, in May 1960, the South African 
representative, Mr. Louw, had indicated that his country would hold a referendum 
on whether South Africa should become a republic, and asked for approval in 
advance of its continued membership of the Commonwealth. This request was very 
similar to those previously granted to India, Pakistan and Ceylon, and to that which 
Ghana made successfully at the same meeting. It differed, however, in two ways. 
One was that it was put in hypothetical terms: the Prime Ministers were asked, not 
what they thought of a decision to become a republic, but what they might think 
if such a decision were to be made. The other was that South Africa was the most 
contentious member of the Commonwealth. At a time when Asian and African 
influence was growing rapidly in the Commonwealth and throughout the world, 
her government actively promoted a policy of white supremacy and discrimination 
against coloured peoples. Not only did South Africa constitute an epitome of what 
the new nations of Asia and Africa considered worst in European colonialism; she 
was also a thorn in the side of the other ‘white’ members, all of whom were trying 
to cultivate goodwill amongst those new nations and to rectify their own former 
indulgence in racial superiority. 

Given this explosive situation, the 1960 conference had been a most unusual one. 
Although the conference itself remained relatively calm, there were heated exchanges 
between Mr. Louw and some of the Prime Ministers at private meetings; Tunku 
Abdul Rahman of Malaya even issued a press statement about Mr. Louw’s unreason- 
ableness, and said he would have no further talks with him.? The conference com- 
muniqué included a section which must be quoted in full, since it proved highly 
relevant to what happened in 1961: 

“The meeting noted the statement by the South African Minister of External 
Affairs that the Union Government intended to hold a referendum on the subject 
of South Africa becoming a republic. The meeting affirmed the view that the 
choice between a monarchy and a republic was entirely the responsibility of the 
country concerned. In the event of South Africa deciding to become a republic, 
and if the desire was subsequently expressed to remain a member of the Com- 
monwealth, the meeting suggested that the South African Government should 
then ask for the consent of the other Commonwealth Governments, either at a 
meeting of Commonwealth Prime Ministers, or, if this were not practicable, by 
correspondence. | 

“Whilst reaffirming the traditional practice that Commonwealth conferences 
do not discuss the internal affairs of member countries, Ministers availed themselves 
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of Mr. Louw’s presence in London to have informal discussions with him about 

the racial situation in South Africa. During these informal discussions Mr. Louw 

gave information and answered questions on the Union's policies, and gn 

Ministers conveyed to him their views on the South African prob em. The 

Ministers emphasised that the Commonwealth itself is a multi-racial association 

and expressed the, need to ensure good relations between all member states and 

les of the Commonwealth.” 

Ie wil be seen that the other Prime Ministers took advantage of the hypothetical 
character of South Africa’s request to postpone consideration of it, and also to make 
plain, for the first time, that ‘consent’ was required for continued membership of the 
Commonwealth when a member became a republic. It was clear that Asian and 
African Ministers—especially those from Malaya, Pakistan and Ghana—were not 
prepared to let the matter drop, and that, in one form or another, South Africa’s 
racial policies would be discussed again. 

The South African referendum was duly held on sth. October, 1960. 90.73 % of 
the electorate. voted. 850,458 votes were cast for a republic and 775,878 against, 
giving a majority for the republic of 74,580.4 Draft legislation for a republican 
constitution was published in December, and proved to contain little change other 
than the substitution of a State President for the Governor-General. The legislation 
was still before the Union Parliament when the Commonwealth Prime Ministers 
met again in London in March, 1961, but it was known that the date for transfer 
from monarchy to republic was to be 31st. May. 

There is always some discussion in British organs of opinion before a Common- 
wealth conference, but this was more marked in 1961 than ever before. It was 
known that the South African government remained intransigent about its racial 
policy; the Asian and African members of the Commonwealth had shown no wish 
to moderate their criticism, and they were to be reinforced at this conference by 
Nigeria, making its first appearance. Furthermore, the, British government was 
engaged throughout February in delicate and difficult operations in regard to the 
Federation of Rhodesia and Nyasaland, where it wished, so far as possible, to retain 
the goodwill of the white settlers but was determined to push ahead with constitu- 
tional advance for the Africans. The conditions of independence for Sierra Leone had 
already been published; those for Tanganyika were in the final stages of discussion. 
Both in fact and in the minds of many British observers, British policy in Africa 
was poised between success and failure. Of the younger generations, only those whose 
interest was concentrated on South Africa, for business or family reasons, could look 
at the South African question in terms similar to those in which most white South 
Africans saw it. For the remainder, attitudes towards South Africa and its continued 
membership of the Commonwealth were necessarily bound up with attitudes 
towards Africa as a whole. Nor was it simply a matter of the success or failure of _ 
British colonial policy in particular parts of Africa: there was widespread recognition 
that African opinion was becoming ever more significant in world affairs, and that, 
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if Britain had a bad name in Africa, she would suffer for this in the world at large. 
There had been almost universal approval for the Prime Minister’s ‘wind of change’ 
speech in Capetown; the notice which this had served upon South Africa that Britain 
could not indefinitely continue to support her at the United Nations was regarded 
as common sense as well as expressing the conviction that South African racial policies 
were wrong. Above all, there was a strong, though diffuse, feeling that the Com- 
monwealth’s position in the world was threatened by the continued membership 
of South Africa. 

In many ways, the long correspondence in The Times before the conference was 
symptomatic of the state of British opinion.’ Beginning with a powerful statement 
from the Anglican Archbishop of Capetown asking for South Africa’s retention in 
the Commonwealth so that her non-whites might not feel “deserted and hopeless’, it 
proceeded by way of a letter from the Bishop of Johannesburg rebutting this view, 
and another opposing South Africa’s continued membership from Mr. Gaitskell 
and two former Labour Colonial Secretaries, two Liberal M.P.’s. the Bishops of 
Exeter and Manchester, and Professor Ayer. From the religious side there were 
further contributions from another South African Bishop, from Father Michael Scott, 
from the General Secretary of the United Society for Christian Literature, and from 
the Dean of Grahamstown. There were statements from Professors Mansergh, 
Manning, Kirkwood and Sir Keith Hancock. Supporting South Africa’s continued 
membership were such respected older figures as Field Marshall Auchinleck, Sir 
Frederick Leith-Ross, and Lords Brand and Fraser of Lonsdale. As indicated above, 
there was something of a conflict of generations. The writers under fifty were more 
in favour of South Africa’s removal than those over that age, to whom the salient 
facts about South Africa were not those of its present position, but those of its 
historical development and its support of Britain in the wars. The Times itself, in 
comment, considered that South Africa’s application, viewed as a request by a 
government practising apartheid, was inadmissible: to keep Dr. Verwoerd’s gov- 
ernment as a partner with the other governments in the Commonwealth ‘would be 
to register a gross anomaly’. But the Commonwealth was an association of peoples 
as well as of governments, and to expel South Africa would be to put all her people, 
of all colours, outside the Commonwealth pale. The anomaly could be accepted 
‘only in the positive belief that keeping South Africa as a member is a means of 
encouraging and keeping contact with the oppressed . . . The Nationalist Government 
can be accepted only on sufferance’.6 Such a qualified view of the advisability of 
retaining South Africa was rare amongst serious journals of opinion; more positive 
in their dislike of South Africa were The Observer? and The Economist both of 
which were prepared to see South Africa go. This view was, in my opinion, char- 
acteristic of the majority of British people who thought about the issue. Against it, 
however, were ranged those who could not bear the thought of nearly a million 
English-speaking people in South Africa being separated from Britain, and those 
who stressed Britain’s economic stake in South Africa. Advertisements attributed 
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to ‘A Group of British Friends’ appeared in the newspapers headed ‘Old Friends are 
Good Friends and good customers too’; their purpose was to discourage the idea of 
South Africa leaving the Commonwealth.? 

It is thus fair to say that British opinion was both mixed and deeply stirred on the 
eve of the conference. The British government was similarly concerned. On the one 
hand it knew what an embarrassment South Africa was, and how greatly South 
Africa’s membership increased the difficulties of fruitful co-operation with Com- 
monwealth members in Asia and Africa. On the other hand it thought, like The 
Times, that the position of the Commonwealth as an “association of peoples’ needed 
to be kept in mind. This had two aspects. One was the aspect stressed by the Arch- 
bishop of Capetown, that the oppressed peoples in South Africa might find more 
scope for expression and help within the Commonwealth than without. The other 
was the presence of the English-speaking South Africans, many of whom were 
closely connected with Britain and had strong notions of ‘loyalty’. The government 
was already under fire from its extreme right-wing supporters for allegedly letting 
down ‘our own people’ in Kenya and Rhodesia; although the situation was different 
in the case of South Africa, the result could be represented as the same. There were 
also economic considerations to remember. Above all, however, the British govern- 
ment was concerned to avoid such a violent disruption of Commonwealth conven- 
tions as the expulsion, or virtual expulsion, of a member would cause. To a consider- 
able extent, it was and is the British government that keeps the idea of a Common- 
wealth system of consultation and special relations in being. The intricate web of 
conventions and understandings that constitutes that system has been largely built 
up through the Commonwealth Relations Office, with the willing support of all 
U.K. governments. The very existence of the Commonwealth, as a group of nations 
which have little in common but the legacy of their former condition as British 
colonies, is itself a remarkable demonstration of British diplomatic capacity; no 
British government would wish to see this demonstration spoiled by recrimination 
and disruption. Whichever way the situation might eventually develop, it was 
British policy at the start to try to keep the Commonwealth in being with its 
existing membership, and to put before those countries opposed to South Africa 
the desirability of not rocking the boat. 

It seems likely that the government actively pursued this line before the conference 
began, and that, for a while at any rate, it thought it would succeed. One cannot be 
sure whether The Spectator was right in saying that the C.R.O. had been quietly 
hinting to the Prime Ministers opposed to South Africa that they too had skeletons 
in their cupboards, and that, if Dr. Verwoerd got his deserts, none might ’scape 
whipping; !° but there was certainly a note of satisfaction about British ministerial 
statements on the eve of the conference. A rather muffled tone was displayed by the 
Prime Ministers when they arrived in England. None said that he was in favour of 
South Africa’s expulsion from the Commonwealth. The Prime Minister of Malaya 
reiterated his strong feelings against racialism, but said he would employ tactics 
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different from those of last time; the Prime Ministers of India and Nigeria took 
exception to Dr. Verwoerd’s description of apartheid as ‘neighbourliness’, but neither 
would be drawn when asked what he proposed to do at the conference; the Prime 
Minister of Ceylon and the President of Pakistan were also uncommunicative. It was 
widely stated that the Prime Ministers of Australia and New Zealand were in favour 
of South Africa’s remaining, but that the Prime Minister of Canada had publicly 
deplored apartheid and was in favour of a Commonwealth declaration of rights, a 
move which would presumably add to South Africa’s difficulties.11 The last head of 
government to arrive in London was Dr. Nkrumah, the President of Ghana, who 
had been addressing the United Nations in New York. He said he would have to 
bring up the question of South Africa if no-one else did; but he added, ‘Personally, 
I wish for no showdown on South Africa’. Such a declaration, seen in the light of the 
non-commital statements by the other Ministers, enabled The Times to head its news 
story on the second day of the conference “S. Africa’s Place Safe in Commonwealth’, 
and to write: ‘It seems fair to say now that the issue is already decided.’ 12 

Dr. Verwoerd himself was said to be showing more friendliness and approach- 
ability than Mr. Louw the year before. On the 12th., however (the day before the 
conference was to take up the South African question), the Sunday Times carried a 
dispatch from Johannesburg, which quoted a member of the Nationalist Party as 
saying: “What people in other member countries don’t realise is that most Afrikaners 
regard South Africa’s membership as conferring a favour on the Commonwealth 
rather than receiving one. I believe this is Verwoerd’s own feeling, and if, when the 
Union’s racial policy comes up for discussion in London, he thinks he is being 
heckled, harassed and humilated, he is quite capable of walking out of the meeting. 
He is not the man to cling to Commonwealth membership at the cost of his country’s 
prestige”’.18 


SUNDAY, MONDAY, TUESDAY, WEDNESDAY 


There was much activity throughout the weekend of the 11th. and 12th. March. 
Mr. Macmillan entertained a number of the other Prime Ministers at Chequers; 
they included Dr. Verwoerd. The last to arrive at Chequers was Mr. Nehru, who 
had been responsible for sending Indian representatives to a number of other delega- 
tions over the weekend. Their task was to explain Mr. Nehru’s analysis of the 
membership problem, and to urge a firm decision one way or the other. Mr. N ehru’s 
move was said by one newspaper to have prompted Dr. Nkrumah to evince ‘a new 
and sudden resoluteness of purpose’ at the weekend; 4 it may be, however, that 
Dr. Nkrumah had some advance knowledge of the declaration by Mr. Julius Nyerere, 
the Chief Minister of Tanganyika, which was published in The Observer on the 12th., 
and which stated that Mr. Nyerere would not recommend his country to apply for 
membership of the Commonwealth on gaining its independence, if South Africa 
were still a member. This article was later said to have had some influence in the 
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Prime Ministers’ discussions of the next three days. For this reason, and because it 
is symptomatic of much African thinking about both South Africa and the Com- 
monwealth, it is printed as an appendix to this article. Whether it influenced Dr. 
Nkrumah or not, he certainly showed more energy over the weekend than before. 
A report which was not denied stated that the Ghana delegation had decided late 
on Friday to take the initiative in opposing South Africa’s continued membership, 
and in asking the other Prime Ministers to choose between South Africa and Ghana." 
There was also much speculation about the position to be taken up by the Prime 
Minister of Nigeria, Sir Abubakar Tafawa Balewa, who was attending his first such 
conference, was known to be strongly opposed to apartheid, and was also known to 
be under pressure from home to take strong measures against South Africa. 

The debate on South Africa’s position took place on the Monday, Tuesday and 
Wednesday. In trying to discover what happened on these days, it seems desirable 
to begin with the most comprehensive account from an official source, that given 
by Mr. Menzies, the Prime Minister of Australia, to his parliament a month later.16 
Mr. Menzies said he was giving a full account because there had been ‘in some 
newspapers so-called reports of our deliberations which were so false as to be 
absurd.’ Although, he said, there was no technical ground for refusal of South 
Africa’s continued membership on her becoming a republic, ‘some, not all, of the 
Prime Ministers indicated that, as Dr. Verwoerd had already indicated his willingness 
on this occasion to engage, under a later item, in a full discussion of South Africa’s 
racial policies, they would prefer the question of continued membership and the 
question of racial policy to be discussed together. This—though Dr. Verwoerd 
clearly desired that the question of continued membership should be first determined 
—was accordingly done. The debate was full, it was frank, it was courteous... At 
the end of this discussion in the conference, a communiqué was drafted, after con- 
siderable debate about its terms, and after various suggestions and amendments. 
I took an active part in the drafting. The broad nature of the draft was that we first 
set out that we saw no technical constitutional ground for refusing the application, 
but that we had debated, with Dr. Verwoerd’s consent on this occasion, the matter 
of racial policy. We then went on to summarise the criticisms that had been made, 
and the nature of the replies made by Dr. Verwoerd. We then concluded that, 
notwithstanding these replies, we adhered to our criticisms. There were things about 
the draft that Dr. Verwoerd did not like. He availed himself of an adjournment to 
consider whether he would accept it. . . 

‘I can say for myself that I believed that if Dr. Verwoerd could accept the draft 
which we had thrashed out, the issue of membership would be decided in his favour. 
Indeed, I thought this was the reason for the adjournment. After studying the draft, 
Dr. Verwoerd saw Mr. Macmillan and said that, with some possible verbal and 
minor amendments, he would accept the draft, thus making it a unanimous record. 
On our resumption, Mr. Macmillan announced this, with, I thought, some natural 
satisfaction. I say quite confidently that both he and I thought everything was clear, 
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that the effect of agreement upon the communiqué would be that South Africa 
stayed in. It was at this closing stage that several of the Prime Ministers disclosed a 
final line of attack. Two wanted the communiqué to conclude with a declaration 
that South Africa’s policies were incompatible with membership of the Com- 
monwealth. That seemed plain enough. Another agreed, and added that he reserved 
the right to move for expulsion, or to withdraw his own country. Another stated 
quite frankly that he would attack South Africa’s policies and membership at every 
possible opportunity ... As the discussions proceeded, it became clear to me that, 
unless South Africa changed its policies, a considerable section of the Prime Ministers 
wanted South Africa out... Once more Dr. Verwoerd withdrew to consider his 
position. On his return he said he felt no option but to withdraw his application. He 
made a few pointed comments on policies in some other countries, but he accepted 
the inevitable. Technically, Dr. Verwoerd withdrew. But in substance he had to 
withdraw unless he was prepared to depart from the policies which, however 
criticised, are the settled policies of his own Government.’ 

We may collate with Mr. Menzies’s statement that of Mr. Diefenbaker, the Prime 
Minister of Canada, who reported to his parliament immediately after the debate 
in the conference.1? In broad outline the account is the same, but there are certain 
differences of emphasis, resulting from the fact that the two Prime Ministers were 
not of the same mind during the debate in the conference. Mr. Diefenbaker believed 
that there could be no ‘automaticity’ about the permission to remain in the Com- 
monwealth given to a member which intended to become a republic: ‘I think it was 
the consensus of a majority if not all of the Prime Ministers that more than a formality 
was involved.’ He agreed with Mr. Menzies that no bitterness had been displayed, 
but revealed that he had made it clear ‘that I could not approve any formula or 
solution which did not maintain beyond any doubt that non-discrimination in 
respect of race and colour is an essential principle of the Commonwealth 18 associa- 
tion.’ Speaking of all the Prime Ministers but Dr. Verwoerd, he summarised their 
views as follows: “The general attitude we took was to criticise strongly and deplore 
the racial policy of the Union government and the anxiety which we felt it was 
arousing in the hearts and minds of millions of people throughout the world. We 
expressed our deep concern about its impact on the relations among the member 
countries of the Commonwealth and on the cohesion of the Commonwealth itself 
as a multi-racial association. I took the stand then, and I have taken it before, that 
the United Nations answers to these principles, and that the Commonwealth cannot 
do less. 

‘Was there ever a prospect of a constructive outcome? There might have been. 
There was a time when discussions seemed to give promise of a mutually acceptable 
solution. Dr. Verwoerd seemed ready then to acquiesce in a formula which would 
have been coupled with a declaration of principle by the cumulative conscience of 
the other Prime Ministers . . . But as discussion proceeded the basis of the compromise 
dissolved and it was impossible to find language capable of bridging the gulf... 
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When that hope ended, criticism continued. With some evident regret, and without 
any advance notice—although he read from a document which I observed was 
somewhat dog-eared—Dr. Verwoerd formally withdrew South Africa’s request to 
continue membership.’ 

The report which Mr. Macmillan, the British Prime Minister, made to the House 
of Commons, adds hardly anything to what has already been noted; but he did 
express his conviction ‘that had Dr. Verwoerd shown the smallest move towards 
an understanding of the views of his Commonwealth colleagues, or made any 
concession, had he given us anything to hold on to or any grounds for hope, I still 
think that the Conference would have looked beyond the immediate difficulties 
to the possibilities of the future’.19 

The Secretary of State for Commonwealth Relations, Mr. Sandys, did, however, 
add something firm to the official picture which one can build up. He referred to 
one point of discussion at the conference as follows: ‘It is clear that South Africa's 
racial policy and her attitude towards racial matters has become incompatible with 
the effective operation of the Commonwealth relationship. The Commonwealth is 
essentially an association of nations of different races and colours who have established 
a close and special relationship with one another. That close and special relationship 
can be maintained in one way only, and that is by continuous and intimate consulta- 
tion between their Governments. 

‘Yet, while applying for continued membership, the South African Government 
—and this is something which bit very deep into all other members—still firmly 
refuses to receive diplomatic representatives from any non-European members of the 
Commonwealth. This makes a mockery of consultation; and, in any case, we cannot 
accept that because of the colour of their skins certain members of the Common- 
wealth are to be treated as lepers’.2 

The final official evidence which may be noted before considering unofficial 
evidence is contained in the statements of Dr. Verwoerd, immediately after his 
announcement of withdrawal and on his return to South Africa. He made a number 
of statements in London.*! His general view was that the question of republicanism 
was simply a peg on which certain other members (the Afro-Asian states and Canada) 
hung their determination to raise the question of racial policies. They would have 
done so sooner or later. South Africa had been prepared to attempt to have the air 
cleared by consenting to a full discussion of her policies. She had been prepared to 
discuss and to agree to one formula after the other, in which in various ways both 
sides could sum up their case in the public communiqué. ‘The conciliatory attitude. 
of South Africa must have been a disappointment to our attackers, who then, in a 
much more hostile manner than before, began to make further demands.’ He spoke 
of vindictiveness’ displayed by other members on the third day of the discussions; 
he also said it was ironic that allegations of discrimination and oppression in South 
Africa came from Prime Ministers in whose countries oppression and discrimination 
are openly practised and where the basic principles of democratic government are 
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flouted. In this connection I refer particularly to Ghana, India, Malaya and Ceylon, 
although certain other Commonwealth countries are also not free from such prac- 
tices, sanctioned by legal enactments. In other cases, while not expressly permitted 
by law, little or no attempt is made to discontinue such practices.’ He added that the 
proceedings of the last day’s meeting marked the beginning of the disintegration of 
the Commonwealth. His decision had been taken, he said, not only on behalf of 
South Africa, but also in the interests of ‘our friends in the Commonwealth, partic- 
ularly the United Kingdom. I could not place them in the invidious position of 
having to choose between South Africa and a group of Afro-Asian states.’ 

When reporting to his parliament in Capetown,22 Dr. Verwoerd reiterated a point 
made in London, that his opponents would be satisfied with nothing less than either 
South Africa’s acceptance of complete equality of the races, or her expulsion from 
the Commonwealth. On the point about receiving diplomatic missions from non- 
European Commonwealth countries, he said that the United Arab Republic had a 
diplomatic mission in South Africa, which showed that non-white missions were 
allowed; but what right, he added, had Ghana to have a representative in South 
Africa, when the said beforehand that her purpose would be to incite the Bantu 
against the Government? He revealed that before the second adjournment it seemed 
that a motion for putting South Africa out of the Commonwealth might be intro- 
duced at any time; this was what had impelled him to withdraw his application, 
since he did not want South Africa’s friends to be forced into taking sides on the 
question in such a form. 

We may now turn to newspaper testimony.”? Here there is not so much conflict 
as confusion of evidence, readily accounted for by the unofficial and piece-meal 
ways in which reporters are forced to gain information about such events as these. 
There is broad agreement in the newspapers that the Afro-Asian countries and Canada 
coalesced into something of a bloc of opinion, though no single Prime Minister 
could be said to have led it consistently, and it did not display concerted policy at the 
start. There is also agreement that Mr. Nyerere’s article had some influence (a point 
made publicly by both Mr. Diefenbaker 24 and Mr. Nehru?5), and that the relatively 
minor point about South Africa’s refusal to accept diplomatic representatives from 
non-white members proved to be something of a point of no return, between 
discussion in which agreement to differ seemed possible and discussion in which all 
that Dr. Verwoerd could do was to withdraw his application. It is also clear that 
Dr. Verwoerd consented to have South Africa’s racial policies discussed. The matters 
which are obscure are at least the following: What precisely was the form of the 
‘phantom communiqué’ which both sides were prepared, at one stage, to accept? 
Who were the Prime Ministers who wanted the communique to end with a 
declaration that South African racial policies were incompatible with Common- 
wealth membership? Which Prime Minister threatened possible resignation of his 
own country if South Africa stayed in? What pressure, if any, was exerted on 
Dr. Verwoerd by the British government to withdraw his application? What 
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support did Dr. Verwoerd receive? My own answers to these questions are all 
tentative; but it seems sensible to give them, with all due caution. 

First, as to the ‘phantom communiqué’. All seem agreed that Mr. Macmillan and 
his officers provided a first draft of this, but that it was much amended. The draft 
which appears as an appendix to this article corresponds broadly with terms used 
in Mr. Diefenbaker’s Canadian speech (see above) and corresponds very closely to 
extended reports in two newspapers (The Observer and the Sunday Telegraph), 
neither of which was contradicted. It contains, in the section reporting Dr. Ver- 
woerd’s views, a paragraph which Dr. Verwoerd was said to have wished to include, 
but which he was said to be dissuaded from including. It is a document about which 
there may be continued argument; but certainly the Prime Ministers were at one 
stage minded to agree on a document very like it. Whether they would have done 
so is another matter. Mr. Menzies and Mr. Diefenbaker thought that perhaps they 
were; Mr. Macmillan thought there might have been agreement if Dr. Verwoerd 
had shown any sign of relenting. But, as the situation has been described to me, the 
Prime Ministers did find themselves at a crucial stage convinced that the widening 
cracks in their views could not be papered over, and that a clear outcome was better 
than a compromise. This seems to have been just as true of Dr. Verwoerd as of the 
Afro-Asians and Mr. Diefenbaker. It may be questioned whether Dr. Verwoerd 
ever meant to accept a communiqué which contained criticisms of South Africa; 
Mr. Diefenbaker’s observation that Dr. Verwoerd read his withdrawal statement 
from a document which was somewhat dog-eared is of some significance. But it is 
also likely that some, at least, of the Prime Ministers felt that they could not afford 
to leave the conference with South Africa still a member. 

This raises the second and third questions posed above. The two Prime Ministers 
who, according to Mr. Menzies, wanted the final communiqué to include a declara- 
tion of incompatibility may well have been those of Malaya and Nigeria; the threat 
of expulsion or withdrawal may have come from Dr. Nkrumah; the promise to 
attack South African policies at every opportunity may have come from Mr. Nehru. 
Field Marshal Ayub Khan would not be likely to have remained silent. It is known 
that Mr. Diefenbaker was guided in part by a determination not to let the conference 
become a contest between white and coloured representatives. 

The question of the British government’s attitude is difficult to solve with any 
certainty. One London newspaper which normally gives qualified support to the 
government went so far as to head its story ‘South Africa Forced out by Britain’, 
supporting this by the suggestion that Dr. Verwoerd’s stubbornness and the intensity 
of the opposition to him convinced Mr. Macmillan and Mr. Sandys that, unless 
Dr. Verwoerd withdrew his application, he should be urged to do so. According to 
this story, Dr. Verwoerd ‘would have gone on trying to stay in’, had it not been 
for the change of attitude of the British delegation. The newspaper gave two versions 
of the situation: according to one, the British view was not made known directly 
,0 Dr. Verwoerd; according to the other, he was told bluntly ‘that in view of the 
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Afro-Asian pressure it was now no longer a question of whether South Africa could 
stay in but how she would withdraw’.26 } 

Dr. Verwoerd himself did not, at any stage, publicly criticise the British line at the 
conference. He went out of his way to praise Mr. Macmillan’s ‘courtesy’ and to pay 
tribute to the manner in which he conducted the conference.2? His main criticism 
was reserved for Canada, which had shown an ‘immature’ attitude towards South 
African policy.?® If he had been subject to the kind of British pressure alleged by 
the Sunday Telegraph, it is difficult to be believe that he would have made no reference 
to it. On the other hand, one must remember that he was anxious to retain such 
links with Britain as benefited South Africa—especially in the economic sphere— 
and may have kept silence in order not to prejudice the possible application of an 
‘Irish’ solution to South Africa’s relations with Britain after she left the Common- 
wealth.29 His frequent references to his desire not to ‘embarrass’ Britain can be 
interpreted as either a response to British wishes or as a gratuitous assumption of a 
concern for British interests which he had not noticeably displayed in the past. 

So far as support for Dr. Verwoerd is concerned, one must distinguish between 
support for his view that apartheid was a good policy and support for the retention 
of South Africa in the Commonwealth. On the first point he got support from 
no-one. All the Prime Ministers were prepared to subscribe to that part of the 
‘phantom communiqué’ which criticised apartheid; even Mr. Menzies, who was 
loudest in deploring South Africa’s eventual withdrawal, was emphatic on this point.3° 
On the second point, however, he did receive more support. We can take it from 
Sir Roy Welensky’s statement after the conference *! that he was reluctant to see 
South Africa go. It is likely, though hardly ascertainable, that Mr. Holyoake, of 
New Zealand, also supported South Africa’s retention. He was new to such con- 
ferences, and said little afterwards. Mr. Menzies, it is clear. supported the idea of 
South Africa’s retention until the last. He did so for the general reason that South 
Africa was being forced out because of a matter of domestic policy, such as the Prime 
Ministers had always previously refrained from discussing. He had also the particular 
reason that, if South Africa could be treated in this way for her racial policy, Australia 
might be treated in the same way for her White Australia Policy. 

It is known that Mr. Diefenbaker was critical of South Africa throughout the 
conference. The only ‘European’ Prime Minister left to consider is Mr. Macmillan. 
It seems likely that he ‘supported’ Dr. Verwoerd, in the sense of suggesting com- 
promise proposals which would enable South Africa to stay in the Commonwealth, 
up to the point where South Africa’s remaining might mean general disruption of 
the association. As indicated above, it is too soon to say with any assurance that, after 
that point, Mr. Macmillan put pressure on Dr. Verwoerd to withdraw; my own view 
is that he probably did not. 

It is likely, then, that the Prime Ministers began their discussions with a number, 
perhaps most, of them believing that a form of words could be found to keep South 
Africa in the Commonwealth. This number must have steadily decreased as the » 
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‘scussions went on. In the end, only Sir Roy Welensky, Mr. Menzies and perhaps 
era perro thought South Africa should stay; Mr. Macmillan had probably 
decided that this would put too great a strain on the Commonwealth at large. This 
left seven others (a majority of the total) opposed to South Africa’s staying in—Mr. 
Diefenbaker, Dr. Nkrumah, Sir Abubakar, Mr. Nehru, Field Marshal Ayub, Mrs. 
Bandaranaike, and Tunku Abdul Rahman. 

It is appropriate to end this section with the special communiqué which the 
conference issued after Dr. Verwoerd’s withdrawal on the Wednesday, and which 
was repeated in the final communiqué two days later:* on 

‘At their meetings this week, the Commonwealth Prime Ministers have dis- 
cussed questions affecting South Africa. . 

‘On March 13 the Prime Minister of South Africa informed the meeting that, 
following the plebiscite in October 1960, the appropriate constitutional steps were 
now being taken to introduce a republican form of constitution in the Union, 
and that it was the desire of the Union Government that South Africa should 
remain within the Commonwealth as a republic. 

‘In connection with this application the meeting also discussed, with the consent 
of the Prime Minister of South Africa, the racial policy followed by the Union 
Government. 

‘The Prime Minister of South Africa informed the other Prime Ministers this 
evening that in the light of the views expressed on behalf of other member 
Governments and the indications of their future intentions regarding the racial 
policies of the Union Government, he had decided to withdraw his application for 
South Africa’s continuing membership of the Commonwealth as a republic.’ 


THE SIGNIFICANCE OF THE DEBATE 


There are certain points about Commonwealth conventions which need to be 
made before the wider significance of South Africa’s withdrawal is considered. 

First, whether there was any intention to force South Africa out or not, South 
Africa in fact withdrew voluntarily—resigned, and was not expelled. Thus: the 
Commonwealth still has no ‘case-law’ to cover a case of expulsion; that possibility 
still lies in the future. No official ‘Commonwealth’ opprobrium attaches to South 
Africa as a result of her departure, and members of the Commonwealth are free to 
deal with her bi-laterally in whatever way they wish. 

Second, the Prime Ministers did not, in form at least, discuss domestic matters 
without the consent of the country concerned. As indicated in the communiqué, 
Dr. Verwoerd gave his consent to a discussion of racial policy within the conference. 
It cannot be said that any new convention has appeared, whereby domestic matters 
—even those involving racial discrimination—can be discussed without the consent 


of the Prime Minister most closely concerned. It seems likely that on this point Mr. 
Lester Pearson is wrong. 


SOUTH AFRICA’S DEPARTURE 69 


Third, it evidently remains the case that a change to a republican constitution stil] 
requires the consent of the other members to a country’s continued membership of 
the Commonwealth. The Prime Ministers failed to take up Professor Mansergh’s 
sensible suggestion that they should amend this out-dated procedure, with its 
element of inequality between monarchical member-states, subject to no such 
scrutiny, and those among them who desired to adopt republican constitutions’, 
It seems that there is no other circumstance which compels a member to report its 
intentions to the other members. 

Fourth, the Prime Ministers have made no official statement about racialism, 
although the meeting was hailed by many, including some of its participants, as a 
triumph for multi-racialism. There is still no Commonwealth ‘policy’ on the race 
question. The closest that the Prime Ministers have come to such a policy is their 
1960 statement, printed above, which says that the Commonwealth is a ‘multi-racial 
association’. The ambiguous term ‘multi-racial’ is not defined. It can therefore be 
safely stated that the Prime Ministers have still to spell out some policy on racial 
discrimination, if further moves are to be made against members whose racial policy 
is disliked by others. 

Thus, in terms of constitutional conventions, the Commonwealth association has 
not been changed at all by the decision of South Africa to leave, or by the debate 
which precipitated that decision. It is fair to say, however, that in terms of political 
relationships the decision marks a new stage. There was no move against South 
African racialism so long as the Commonwealth consisted ‘of the ‘white dominions’; 
after the Asian members began to appear, such moves were made at the United 
Nations and through bi-lateral argument, but did not occur in the Commonwealth 
setting. There was no Prime Ministers’ conference between 1957 and 1960, a crucial 
period during which Malaya became a Commonwealth member and African 
nationalism made tremendous strides. By 1960 it was not only a matter of the number 
of Afro-Asian members having increased; it was also a matter of changes of attitude 
in the older members, especially Britain and Canada. In both these countries, and 
also, to a lesser degree, in Australia and New Zealand, association with the apparently 
permanent Nationalist government in South Africa appeared more and more of an 
embarrassment, an anomalous association which the rest of the world could only 
disapprove. The position was forcefully summarised by Mr. Sandys: 35 

‘Everywhere else outside South Africa, Governments are trying, more or less 
successfully, progressively to eliminate racial discrimination between their citizens. 
In South Africa, on the other hand, discrimination and segregation have been elevated 
into a principle, an objective of policy, something to be proud of, an inspiring ideal. 

‘Anyone who attended the Prime Ministers’ Conference last week must have felt 
that on this subject Dr. Verwoerd was talking a totally different language from that 
of the rest of his colleagues. He is deliberately trying to swim against the whole 
current of world thought. He is trying to put history into reverse. It may be said. 
that, however wrong and ill-conceived apartheid may be, it is South Africa’s internal 
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affair and does not affect her external relations with other members of the Com- 
monwealth. It must, however, be recognised that apartheid has aroused deep emotions 
throughout the world, and has ceased to be a matter of purely domestic concern.’ 

However, although we recognise that South Africa’s departure marks a new stage 
in Commonwealth affairs, consequent upon the growing power and importance of 
the Afro-Asian countries, it would be unwise to assume from this that the Afro- 
Asian members will act as a bloc on all issues, or even on more than a few. These 
countries are not confined within the Commonwealth; they have other associations 
and interests and may find themselves opposed to one another on matters which 
have no direct bearing on the Commonwealth. This has been so with India and 
Pakistan since their Commonwealth membership began. It is so now with Ghana 
and Nigeria. All these countries could come together in opposition to such an 
obvious monstrosity as South African racial policy, but they would be unlikely to 
do so on other issues. In fact, there is no other issue within the Commonwealth 
comparable to the South African one. To a great extent it was sui generis. Even so, 
as we have seen, there were times during the Prime Ministers’ conference when the 
common desire of all to see some agreed formula almost triumphed. South Africa, 
then, can justifiably be regarded as an exception to the normal course of Common- 
wealth affairs, which includes agreement to differ and mutual tolerance of one 
nation’s behaviour by another. It is not to be expected that any radical change will 
occur in either the structure or the characteristic mode of action of the Common- 
wealth, as a result of South Africa’s departure. But we may expect that relations 
between the members will be somewhat easier, now that this awkward companion 


has disappeared. 


NOTES 
1. Hansard, 22nd. March 1961, col. 450. 2. Times, 6th. May 1960. 
3- Times, 14th. May, 1960. 4. The State of South Africa (London), no. 19. 


5. See Times, tst., 3rd., 4th., 6th., 7th., 8th., oth., roth., 13th. March 1961. 

6. ‘The One Apart’, editorial in Times, 4th. March 1961. 

7. ‘Voices’, editorial in Observer, sth. March 1961. 

8. “Bridge Club’, Economist, 11th. March 1961. 

9. See Times, 6th. March 1961, p. 6. The ‘friends’ went on: ‘Do you know that: 1.) South Africa, 
even now is the largest buyer of motor cars and commercial vehicles made in England, except forNorth 
America. 2.) Nearly one out of every five Pounds of the nett overseas investments of the British Public 
is profitably arid safely invested in South Africa. This is already nearly £1000,000,000. 3.) Nearly half 
the total tonnage of cargo (49.4 %) handled by the great port of Southampton is between Britain and South Africa. 
LET US WORK TO KEEP THE COMMONWEALTH TOGETHER.’ 

10. ‘Within the Family ?’, Spectator, 3rd. March 196r. 

11. See Times, 6th. and 8th. March 1961. 12. Times, roth. March 1961. 

13. Sunday Times, 12th. March 1961. 14. Guardian, 13th. March 196r. 

15. Observer, 12th. March 1961. 

16. Commonwealth of Australia, Parliamentary Debates, 11th. April 1961, cols. 649-656. 
17. Canada, House of Commons Debates, Vol. 105, No. 70, 17th. March 1961. 


SOUTH AFRICA’S DEPARTURE 7I 


18. It is one of the peculiarities of the Canadian Hansard that ‘Commonwealth’ is alwavs spelt 
with a small ‘c’. I have ventured ‘to restore the British usage of a large one. 

19. Hansard, 22nd. March 1961, col. 445. 20. Ibid., col. 529. 

21. Times, 16th., 18th. and 20th. March 1961. 22. Guardian, 24th. March 1961. 

23. I have relied here upon accounts in Times (15th. and 16th. March 1961), Guardian (same dates), 
Sunday Telegraph (19th. March 1961) and Observer (same date). 

24. See his speech in Canada, op. cit. 25. Observer, 19th. March 1961. 

26. Sunday Telegraph, 19th. March 1961. 27. Guardian, 24th. March 1961. 

28. Times, 20th. March 1961. 

29. In a publi¢ statement issued on the night of his withdrawal, Dr. Verwoerd said: ‘It is better 
for all of us that the good relations, economically and otherwise, between South Africa and the United 
Kingdom should be retained and strengthened by bilateral agreements and co-operation, as in the 
case of Ireland, than that the presence of South Africa should embarrass Great Britain in her relations 
with the new members.’ (Times, 16th. March 1961). 

30. See Australian News (London), 16th. and 23rd. March 1961; Guardian, 20th. March 1961. 

31. Guardian, 20th. March 1961. 32. Times, 16th. March 1961. 

33- In commenting on Mr. Diefenbaker’s speech, Mr. Pearson said: ‘I would have thought from 
what happened in London that it has now been established that the policies of any of the members 
of the Commonwealth which affect racial discrimination in any form, or constitute a violation of 
human rights or human dignity, are now subjects for examination at the Commonwealth conference.’ 
Mr. Diefenbaker denied this. (See ref. 17 above.) 

34. Letter in Times, 8th. March 1961. 35- Op. cit., cols. 528-9. 


APPENDIX I 
THE PHANTOM COMMUNIQUE 


[The following, supplied by Mr. Colin Legum, is believed to be the agreed communique which 
the Prime Ministers came near to issuing before their agreement began to dissolve. As stated in the 
article, reports very close in substance to this text appeared in two London papers on 19th March 
and were not contradicted; the text also agrees broadly with the indications given in the speeches 
by Mr. Menzies and Mi. Diefenbaker, quoted above. The second paragraph of Dr. Verwoerd’s 
statement, below, is crossed out in the original; he is said to have been dissuaded from including it.] 


The Prime Ministers recalled their decision of last year that a change from a Monarchical to a 
Republican form of government is an internal matter solely for decision by the country concerned, 
and recalled that India, Pakistan and Ghana were concerned as members of the Commonwealth when 
they adopted Republican constitutions. They agreed that following these precedents this constitutional 
change was no bar to South Africa’s remaining a member of the Commonwealth after becoming 
a republic on May 31. 


THE RACIAL QUESTION 


The Prime Ministers also discussed the racial policy followed by the South African Government. 
It is an established convention that at these meetings matters falling within the internal jurisdiction 
of a member country are not discussed without the consent of that country. On this occasion, however, 
the Prime Minister of South Africa agreed to a discussion of the racial policy of the Union Government. 
In the course of a full discussion the other Prime Ministers strongly criticised and deplored this policy 
which appeared to them to involve a substantial measure of racial discrimination. They stressed the 
anxiety to which they felt it was giving rise in the hearts and minds of millions of people throughout 
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the world and expressed their deep concern about its impact on the relations between the member 
countries of the Commonwealth and on the cohesion of the Commonwealth itself as a multi-racial 
association. The view was strongly expressed that this policy was inconsistent with the basic ideals on 
which the unity and influence of the Commonwealth rest (and with the Charter of the United Nations). 
The other Prime Ministers further affirmed their belief that, for all Commonwealth Governments, 
it should be an objective of policy to build in their countries a structure of society which offers equality 
of opportunity for all, irrespective of race, colour or creed. 


*STATEMENT BY THE PRIME MINISTER OF SOUTH AFRICA 


The Prime Minister of South Africa stressed the positive aspects of the racial policy of the Union 
Government and deplored the accusations of racial discrimination levelled against South Africa 
by member countries, which he alleged were themselves guilty of such practices. He expressed the 
view that the development of proper relations between members of the Commonwealth could only 
be impaired if they attempted to interfere with one another’s domestic affairs instead of concentrating 
on co-operation in matters of common concern. 

While no basic ideals for the Commonwealth had been formulated or deemed desirable he suggested 
that, if formulated, one of these should be the observance of democratic principles, in which case the 
present policies of some member countries might be said to constitute a serious threat to the unity 
and influence of the Commonwealth. 

The Prime Minister of South Africa said that he was not prepared to accept that the Charter of 
the United Nations should be invoked when dealing with Commonwealth affairs. He stated his 
conviction that in South Africa the policy of separate development remains the only way of ensuring 
full opportunities for all, irrespective of race, colour or creed, whereas any form of integrated society 
would become a source of strife or injustice to one or other population group and should not be 
an objective of policy. 

After hearirig this statement by the Prime Minister of South Africa the other Prime Ministers re- 
affirmed [their views as stated above]. 


APPENDIX 2 
(Reprinted from The Observer, Sunday, March 12, 1961, by permission of that newspaper) 


Commonwealth Choice 


SOUTH AFRICA OR US 
BY 


JULIUS K. NYERERE 
Chief Minister of Tanganyika 


Mr. Nyerere has cabled this unsolicited article on the future of the Commonwealth. Tanganyika, 


a British trust territory, is on the point of achieving independence. It has the largest population i 
East and Central Africa. : P Saal Se aggro) 


The people of Tanganyika are working to build a non-racial democratic society. We fought 
successfully against our classification as a multi-racial State because what we want is a society where 


the individual matters, and not the colour of his skin or the shape of his nose. Racial group privileges 
or discriminations are incompatible with this aim. 
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Success in these efforts will not come easily. It is true that we have made a good start; visitors to 
Tanganyika are struck by the prevailing atmosphere of inter-racial harmony. But the people of 
Tanganyika are the same as those elsewhere in the world—subject to reason and prejudice, to feelings 
of sympathy and revenge, selfishness and self-sacrifice. Also we have to overcome a legacy of inter- 
racial suspicion, as well as to change an economic structure where the high correlation between 
income and race mocks the concept of fundamental equality. 


FORMIDABLE 


The task is formidable. But we believe its difficulties can be overcome, and we are determined to 
take every action which is necessary to weaken the possibility of racialism in our country. 

We have not decided on this policy because we expect to gain economically by it. On the contrary, 
if it becomes necessary we shall accept economic loss. We are following this policy because we believe 
it is the only one which is morally justifiable. In our struggle for self-government and independence 
we have spoken of brotherhood and the equality of man. We are not hypocrites who merely used 
these phrases for our own ends. Now that we are in positions of responsibility, we are continuing 
our attempts to establish conditions where these concepts can become the stuff of everyday life. 

The apartheid policies now being practised in the Union of South Africa are a daily affront to this 
belief in individual human dignity. They are also a constantly reiterated insult to our own dignity as 
Africans, about which we cannot be expected to remain indifferent and which could inflame our own 
passions if not otherwise dealt with. 

If we are to succeed in building up a good society in our country, we must therefore make our 
detestation of the South African system apparent in every action. The Tanganyika Government cannot 
afford to have any relations with the South African Government, and it must, within the bounds of 
international law, lend support to those who struggle against the system of apartheid. 


BOYCOTT 


It is for these reasons that we have as a Government already indicated our support for a boycott 
of South African goods and have ended labour recruitment contracts, despite heavy economic costs 
to this economically poor territory. 

Now that the question of South Africa’s membership of the Commonwealth is under discussion, 
our attitude is inevitable. We believe that South African membership under present conditions makes 
a mockery of the interracial composition of the Commonwealth. 

There are, it is true, many people who sincerely dislike South Africa’s policies, yet feel that her 
exclusion from the Commonwealth would destroy the organisation. For this reason they would have 
us ignore the problem now facing the Commonwealth. They say correctly that the republican issue, 
which is the occasion for the present Prime Ministers’ conference discussing South Africa’s member- 
ship, is irrelevant to the apartheid issue. Yet the fact remains that the Commonwealth has now to take 
a definite stand on the question of South African membership—because of a decision within South 
Africa. 

All matters affecting this issue must be considered. The whole world would take the readmission 
of South Africa into the Commonwealth as a condonation of her policies or, at the very least, as a 
cynical dismissal of all principles of human political activity. Speeches, however phrased, will make no 
difference. The judgment of the world, and particularly of Africa, will be based on actions. — 

No one realises better than we, who have been looking forward to our admission, that this question 
could wreck the very structure of the Commonwealth. But if this happens it will be the result of South 
Africa’s attitude, not of ours. Her policies are a daily challenge to the basic concepts of the Common- 


wealth. Neutrality is not possible. 


Still, there are some people who are worried about the possible future implications of excluding 
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South Africa. The great virtue of the Commonwealth, they point out, is that each individual country 
remains completely free, while at the same time obtaining the intangible benefits of association with 
other peoples. They often use this analogy of a club. But no club exists which allows a member to 
get all the benefits of association while he continues deliberately to commit serious offences against 
other members and against the principles of the club itself. . was 

The systematic attempt to degrade the non-European population of South Africa is not—as South 
Africa claims—an internal affair and thus no concern of other Commonwealth members. Every 
country in Africa feels the effects of South African policies in its own life. Political and social pressures 
working against our aim of non-racialism are greatly strengthened by events in South Africa. 


BETTER IDEA 


It is not that we fear a resurgence of discrimination against Africans in Tanganyika; what we fear 
are the evils of racialism and its result on the minds of majorities and minorities alike. It is this which 
we must guard against, and we know that an evil idea can be defeated only by clear and unqualified 
support for a better idea, pursued with all the energy at our command. We believe that the dignity 
of man is the idea which can defeat racialism; but we know that any action of ours which appears to 
compromise with the evil we fight must weaken the execution of our own policies. 

This means that we cannot join any “association of friends” which includes a State deliberately 
and ruthlessly pursuing a racialist policy. To do so would be to confuse the minds of our own people 
and to jeopardise our own purposes. By refusing to join we should be making it clear that we are 
prepared to do anything which is necessary to protect our society from spiritual as well as material evil. 

We believe that the principles of the Commonwealth would be betrayed by an affirmative answer 
to South Africa’s application for readmission as a Republic. Inevitably, therefore, we are forced to say 
that to vote South Africa in is to vote us out. This decision we have made reluctantly in full knowledge 
of what it might mean to us—an underdeveloped country determined to overcome the poverty, 
ignorance and disease which now afflict many of our nine million people. 


NO ILLUSIONS 


In announcing this stand now we are under no illusions. Even if we wished to do so we could not 
blackmail Commonwealth members or the United Kingdom on this issue. The Union of South 
Africa is an old member of the Commonwealth; it is comparatively wealthy and has a large number 
of people of European descent. We are smaller, poorer, and not yet even independent. But we have 
an elected Government representative of people committed to fundamental human values which 
are rooted in world-wide traditions, and we wish to have the greatest opportunity to apply these 
principles in our country. 

We want the Prime Ministers’ conference and all other people to understand our position, for we 
believe it epitomises the choice before the Commonwealth. 


REVIEWS 


THE CONSTITUTIONAL STRUCTURE OF THE COM- 
MONWEALTH. By K. C. Wheare. Oxford, 
Clarendon Press; London, Oxford University 
Press, 1960. 198 pp. 25s. 


The next century’s historian of the Common- 
wealth may be casting about for certain dates to 
mark the stages in the twentieth century devel- 
opment of the association. When he comes to 
our own times, he will probably find himself for 
several reasons drawn strongly to 1960. If he 
should hesitate at all, here is one more reason for 
choosing that year: Dr. Wheare, the Common- 
wealth’s constitutional analyst, having considered 
(so the dust jacket tells us) the extent of the changes 
in its structure since the publication in 1938 of 
his Statute of Westminster and Dominion Status 
(Fifth Edition, 1953), decided “to make a new 
approach to the subject in a new book rather than 
attempt another revision of the old”. One period 
ends and another begins. It would have seemed 
quaint to describe the Commonwealth of the 
sixties in terms of the 1931 Statute; as for 
‘Dominion’, the word, as Dr. Wheare points 
out, “has now almost gone... New Zealand 
is the last Dominion”’. 

The book contains seven chapters. Each is 
compact, precise, lucid. In each, the author 
succeeds wonderfully in confining his attention 
to his chosen field: his is “an essay on the 
constitutional as distinct from the political 
structure of the Commonwealth” and by this he 
means “that collection of rules, understandings 
and practices by which the position and mutual 
relations of the countries, and more particularly, 
of the Members of the Commonwealth, are 
regulated and described”. Thus in the chapter on 
Equality, it is that of “status, not of stature” that 
is examined; in that on Autonomy, the discussion 
is on a country’s “capacity to adopt and adapt its 
own constitution”, that is, its constitutional, not 
political autonomy. Similarly with the chapter 
on Membership, Co-operation and Symbols: 
the delicate boundary line is respected throughout. 

Much of the material is of course not unfamiliar 
to readers of the fore-runner volume on The 
Statute of Westminster. In the discussions on 
Equality and Autonomy in particular we meet 


old friends—the tangles involved in the difficult 
process of emerging from under the roof of the 
legislative supremacy of the Imperial Parliament; 
the subtle themes revealed by an exploration of 
constitution versus parliament supremacy in 
some countries. The author gives special attention 
to Harris’s Case (1952) in which the entrenched 
clauses of the South Africa Act were held to be 
still binding in spite of the Statute; he admits that 
the discussions of this question (including his 
own) which took place before Cowen’s book was 
published had “steadily ignored a fundamental 
question, namely: What is the Parliament of the 
Union 2?” 

In the patient, economical and accurate analysis 
of constitutional rules Dr. Wheare excels and 
this job will never be better done. Although, as 
he says, “in the Commonwealth, Members 
decide what they want to do, and then bring 
the rules up to date”, it is no small blessing to 
have the services of a scholar who can set out so 
well what the rules at any time are. There is 
much in the book which merits attention but 
here there is space to bring to notice only three 
points. 

First, Dr. Wheare has broken fairly new ground 
with the introduction of a chapter on Autoch- 
thony. By this he means the principle asserted 
by some Commonwealth countries that their 
constitutions owe their force in law to nothing 
and to nobody outside themselves. (This is a 
more limited matter than the desire of many 
newly independent countries to frame constitu- 
tions in keeping with their own genius or 
conditions or traditions—a subject not touched 
on in this book). This entails a most interesting 
comparative study of Irish, Indian and Pakistan 
experience in particular. The author concludes 
that if a country is anxious not only to frame its 
own constitution but to have its legal origins 
independent of the U.K. Parliament such a break 
in legal continuity can be obtained in several 
ways, none of which is incompatible with 
continued membership of the Commonwealth 
or even with continuing status as one of the 
Queen’s realms. (Dr. Wheare does not undertake 
an examination of the new Ghana constitution 
from this point of view but this has been done by 
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Professor Robinson in a paper printed in this 
issue.) 

Second, readers’ attention may be, drawn to a 
curious theme contained in the discussion on 
membership. It is the author’s view that if a 
country which was eligible and willing for 
membership were, on account of the attitude of 
other members, not admitted to membership, it 
would then become “an independent nation 
within the Commonwealth but not a Member 
of it”. The logical need for such a status is well 
set out, but it still seems to one reader at least 
not only ‘fanciful’ but odd. 

This is perhaps related to the final point. In the 
introductory chapter on Vocabulary, the author 
puts forward what seems a slightly unusual view. 
He believes that ‘Commonwealth’ no longer 
means what it meant between the two world 
wars when one spoke of “Commonwealth and 
Empire’; he thinks it is now established that 
““Commonwealth’ stands for the whole collec- 
tion of communities, self-governing and non- 
self-governing”, that “all are countries of the 
Commonwealth”, that therefore “the need for 
the expression ‘Commonwealth and Empire’ 
disappears”. Dr. Wheare has certainly got the 
direction right but surely he has—perhaps in an 
effort to write on this changing creature a book 
which is not too quickly out of date—on this 
occasion jumped the gun. One would have 
welcomed at least some display of evidence to 
show that this change of terms is ‘established’. 
University of Durham W. H. MORRIS-JONES 


THE NEW NIGERIAN ELITE. By Hugh H. Smythe 
and Mabel M. Smythe. Stanford, Calif, 
Stanford University Press, 1960; London, 
Oxford University Press, 1961. 196 pp. 40s. 
It is a difficult task to delimit precisely the 

boundaries of the group of people designated as 

the ‘new Nigerian elite’. Any such group is 
bound to present to some extent a blurred image, 
especially at the edges. The authors of this book 
however by being unsure and inconsistent in their 
use of categories reduce more than is at all 
inevitable the clarity of a description of this 

‘elite’. In one place they observe: ‘A member of 

the elite is rarely reported [in the newspapers] 

in association with the masses except during the 
aforementioned political rally, when he may 


make a campaign speech, or on such an occasion 
as the dedication of some public building at which 
the masses form a crowd of onlookers. Even on 
such occasions the elite do not rub shoulders with 
their less privileged Nigerian fellows; they are 
sheltered from the crowd by the police, an official 
escort, or some physical barrier, such as a guard 
rail or raised platform’ (p. 101). In another place 
they say: ‘The new elite... can be defined as a 
variable group of people consisting at least 
potentially of all who have completed upper 
secondary school’. (p. 167) The description in the 
first quotation seems to envisage the top political 
elite; the second quotation must surely envisage 
people who live in rented flats and who rub 
shoulders every day with ordinary people (‘the 
masses’). This confused approach to description 
is further complicated by the way the writers 
combine somewhat indiscriminately an inter- 
view-method (156 people chosen for their 
prestige), a reliance on Who's Who in Nigeria, 
1956 for information about 956 top people and 
general observations that fail to distinguish 
properly between the social situation in the 
Northern and Southern parts of the country and 
between new towns (or new parts of towns) and 
traditional towns. 

But if we might have forgiven the authors for 
their blurred methodology, it is less easy to for- 
give them the many trite remarks, the trivial 
preoccupations, the inept and incorrect generali- 
sations, the largely irrelevant historical survey 
(which misses out the important significance of 
the Creole communities) and mistakes in detail 
(‘Syrians’ for ‘Lebanese’, etc.) that abound in this 
book. The Smythes catch well enough the 
atmosphere of a cocktail party in which British 
and Nigerians half-mix; but they never suggest 
the profound hurt that colonisation causes to a 
people’s self-respect, the kind of hurt that lay 
behind the Ibadan students’ demonstration against 
the Anglo-Nigerian Defence Pact and the 
explosive Lumumbist reactions in Lagos. They 
observe the ‘elite’s’ superficial distance from the 
masses; but they fail to appreciate the manner in 
which well-to-do Nigerians are involved in their 
extended families, the fact that many of them have 
been educated through the sacrifices and pooled 
contributions of families, and the way in which 
they take on financial commitments in regard 
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to other members of their extended families. The 
Smythes record that politics is the constant theme 
of social conversation; but they never tell us what 
political issues are discussed and we are left won- 
dering whether these issues belong to the domain 
of mere lobby gossip or concern the passionate 
admiration that some young Nigerian intellec- 
tuals cherish for the Chinese experiment or the 
sureness with which President Nkrumah has 
expressed many Pan-African aspirations. 

I hope that this book (which its very title may 
cause to be read widely) does not put off other 
scholars from taking up soon again this theme 
and working on the important issues that have 
been barely considered or not at all. We want 
someone to analyse the novels that have been 
written by Nigerians and to appreciate the 
evolving technique and changing vision of 
writers, painters and sculptors in Nigeria. Some- 
one needs to discuss again the love-hatred relation 
of educated Nigerians to Western culture and 
to interpret the subtle Africanisation that is going 
on of all that has been imported culturally. There 
is need to evaluate the strength of ethnic differ- 
ences (‘tribalism’) among educated people and 
their role, for example, in the allocation of jobs 
at the centre and in the regions. There is room 
for a study of the relation between the educated 
elite in politics and the broadly based support of 
the parties and for a study of the make-up of the 
three main parties, each of which derives 
striking characteristics from the dominant 
ethnic grouping in its region of main support. 
One could go on listing other research themes. 
For the moment it is enough to mention these 
themes and to say that Dr. and Mrs. Smythe 
have done no more than scratch the surface of 
a few themes. 

University College, Ibadan J. O'CONNELL 
CEYLON: Dilemmas of a New Nation. By W. 

Howard Wriggins. Princeton, N.J., Princeton 

University Press, 1960; London, Oxford 

University Press, 1961. 505 pp. 80s. 

In several respects the newly independent 
states of South and Southeast Asia are faced with 
similar problems. In the political sphere, the 
attempt to work parliamentary institutions is 
often vitiated by lack of parliamentary traditions; 
economic development is hindered by rapid 


increases of population, as well as by lack of 
capital and technical expertise; socially, the 
privileged position occupied by western-educated 
elites is increasingly being challenged by members 
of the rising vernacular-educated intelligentsia. 
In some states, national unity itself is threatened 
by ethnic and linguistic rivalries, in all the 
international context is one of cold war. Dr. 
Wriggins set out to describe in detail the political 
process in one of these states, Ceylon, with a 
view to deducing therefrom general character- 
istics of an Asian-type political society. 

Recent developments in Ceylon have received 
little attention from scholars and Dr. Wriggins’ 
book is a useful contribution. The author has 
succeeded remarkably well in capturing the 
spirit of the crucial election of 1956, as well as the 
changes which it set in motion. However, the 
statement that this election “resulted in a marked 
transfer of political power from one segment of 
the population to another” (p. 327) and “pro- 
foundly altered the country’s foreign policy” 
(p. 416) needs qualification. The revolutionary 
change in Ceylon’s political climate which that 
election engendered cannot be gainsaid. But 
effective power in all avenues of public life still 
remained with the western-educated elite, though 
some among them changed their clothes to suit 
the nationalistic temper of the time. It is necessary 
to show why the rural voter, having enjoyed the 
vote since 1931, took twenty five years to use it 
in his interest. One of the big changes of 1956 
was the manner in which political leaders, with 
few exceptions, began to espouse the cause of 
Sinhalese-Buddhist culture as a political slogan. 
Mr. Bandaranaike, who fitted best into the 
charismatic role, was able to sweep the polls in 
1956, but the same electorate had rejected him in 
1952, and recent elections have shown that the 
rural vote is by no means solidly behind the 
S.L.F.P. In foreign policy, there was no doubt a 
shift in emphasis after 1956, but nothing in the 
book warrants the conclusion that it amounted 
to a “profound” change. 

The author’s attempt to deduce general 
characteristics of Asian political societies from 
his study of Ceylon is also open to question. 
Ceylon’s recent history is, in many respects, 
unique from a general Asian point of view. Not 
only was the independence movement itself 
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thoroughly reformist in Ceylon, but the island 
possessed. adult franchise since 1931, could boast 
of a highly efficient administrative service, and 
enjoyed a seemingly stable government until 
1956, when a religio-cultural revival changed the 
very basis of politics, led to communal conflicts, 
political instability, etc. Ceylon may thus not be 
the best choice for a case-study of an Asian-type 
political society. As a study of developments in 
Ceylon, however, the book is excellent. It is 
quite exhaustive in its treatment: it deals with the 
role of religious and cultural issues in public life, 
the political implications of linguistic, and ethnic 
divisions, problems of economic development, 
the functioning of parliamentary institutions, and 
questions of foreign policy. The author has put 
to good use a two-year stay in the island: his 
documentation is extensive, and he has met and 
spoken to a large variety of people. This reviewer 
felt that the author sometimes tended to put too 
much faith in purely verbal testimony; generally, 
however, he has tackled many difficult and 
controversial issues with sympathy and under- 
standing, and with a high degree of academic 
competence. 
University of Ceylon S. U. KODIKARA 
THE BRITISH WEST INDIES: The Search for Self- 
Government. By Morley Ayearst. London, 
George Allen & Unwin Ltd., 1960. 258 pp. 30s. 
It is useful to have a general survey of the 
current political problems of the British Carib- 
bean which one can recommend to the non- 
specialist. Convenient as Professor Ayearst’s book 
may be, however, it may be doubted whether he 
uses his opportunity to the best advantage: does 
he tell the general reader what he ought to know? 
Had the book been published only in the United 
States to explain the political circumstances of 
near neighbours, one might see the reason for its 
scope. But in the British West Indies and in 
Britain many of his Sections (on British procedure, 
the British executive, the British colonial 
legislature) could be taken for granted.. He 
approaches the strange field of British govern- 
ment with the wonder of an ingénu. It is clear 
indeed, that he started with a disadvantage. He 
was unfamiliar with the scene and the literature 
of the West Indies before he undertook this 
study. His sources and his quotations are usually 


second hand. His comment is often naive and is 
sometimes misleading. Moreover he gives fresh 
life to some of the moribund legends of imperial 
history—the content of Disraeli’s imperialism, 
for example. He does not see the significance of 
the constitutional difficulties in Barbados from 
the Old Representative System—the exhaustion 
of the Crown’s power to retorm. Nor are his 
facts themselves always reliable: Professor 
Harlow is not a member of the Labour Party. 
But notwithstanding its shortcomings, certain 
chapters have real value: the analysis of parties in 
the West Indies for example, or the summary of 
development and welfare enterprises. Here lies 
the strength of the book. It is a pity Mr. Ayearst 
did not cut down, or dispense with, his sections 
on the Colonial Office, on general colonial policy 
or on colonial forms of government, to expand 
his chapter on Federation whith begins to make 
a real contribution to the subject, but is restricted 
to fifteen pages. In short, though this is hardly 
an illuminating or always reliable commentary 
on the British West Indies, it is a book which the 
general reader may find valuable. It does assume 
his unfamiliarity not only with the islands but 
with British colonial policy and the British 
system of government. 
Nuffield College, Oxford A. F. MCC. MADDEN 
NINETEENTH CENTURY MALAYA: The Origins of 

British Political Control. By C. D. Cowan. 

London, Oxford University Press, 1961. 286 

Pp. 35s- 

Why did Britain in the 1870s choose the 
protectorate system in preference to outright 
annexation of the Malay States? This is a question 
which has often puzzled students of Malayan 
politics, especially those interested in the historical 
roots of Malayan federalism. Annexation in the 
early years would certainly have been easy. 
After all, we had got the gunboat and the Malays 
had not. And there were powerful trading 
pressure groups in the Straits Settlements in 
favour of strong measures against ‘Malay 
anarchy’. We have had to wait for Dr. Cowan’s 
exhaustive examination of the Colonial Office 
papers for the period for the probable reasons 
why Britain intervened, and why, having 
decided to intervene, the protectorate system was 
preferred to annexation. 
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Dr. Cowan breaks new ground in suggesting 
that it is probable, though by no means certain, 
that Gladstone’s anti-imperialist Cabinet agreed 
to the advance into the Malay Peninsula in 1873-4, 
not because of the pressures exerted by local 
traders scrambling for tin concessions, but 
because it was suddenly feared that Germany was 
about to forestall Britain in this region. The 
Malay States were not considered in London 
to have any intrinsic economic importance, but 
it was recognised that their occupation by 
another power might strike a fatal blow at the 
lucrative China trade. To the home government, 
the Malay States were simply very small pawns 
on a very large chess board. The protectorate 
system was the most convenient method of 
exercising a strictly limited (i.e. strategic) control. 
It was for this reason that Sir William Jervois 
was quite unable to get the Colonial Office to 
agree to his audacious annexationist policy. 

This scholarly study makes Professor Parkin- 
son’s recently published book on precisely the 
same topic look rather slap-dash. Though Dr. 
Cowan is less skilful in conveying atmosphere 
than Professor Parkinson, he has undoubtedly 
got nearer to the heart of the matter. But he 
rightly insists that his conclusions are only 
tentative. Even with all the key records at his 
disposal, he has been unable to say with any 
assurance exactly how colonial policy was 
formulated in this particular instance. As the 
crucial decisions are not on the official files, they 
were presumably made over Victorian dinner 
tables. 

Institute of Commonwealth 
Studies, Oxford 


F. G. CARNELL 


INDIA: The Most Dangerous Decades. By Selig 
S. Harrison. Princeton, N.J., Princeton Univer- 
sity Press; London, Oxford University Press, 
1960. 350 pp. 40s. 

In every country of the world there are both 
unifying and divisive forces. In this brilliant and 
penetrating study, Selig Harrison, who is Associ- 
ate Editor of the well-known American Weekly, 
The New Republic, has made a study of the 
divisive forces in present-day India. Briefly, it is 
his thesis that the divisive forces of language, 
caste and communism and their interaction in 
an underdeveloped country which has discovered 


progress (or the hope of progress) but before 
progress comes rapidly enough to satisfy rising 
expectations, render India’s immediate prospects 
‘the most dangerous decades’. Other studies, both 
by Indian and non-Indian writers, have pointed 
out the dangers to India’s unity from some one 
or more of these forces, but none so com- 
prehensively as this one; and none is so acutely 
perceptive of the latent dangers of the situation. 
It is all the more creditable an achievement for 
a non-Indian and a busy journalist by profession. 
It is not easy to dismiss Mr. Harrison’s warnings, 
as he marshals a vast amount of factual data and 
views, both from scholarly and political sources, 
in support of his thesis. More often than not, 
Mr. Harrison conveys his warnings by an extrem- 
ely able and careful selection of the facts and of the 
views of those involved, leaving these to speak 
for themselves. While the conclusions themselves 
may sound somewhat alarming, he arrives at 
them from a cold-blooded and fairly judicious 
analysis of the problem. 

After an extremely rapid survey of the high- 
lights of two thousand years of Indian history to 
underline the fact that until the establishment of 
British rule over the entire country, India did 
not have a single administration and a common 
history to which all Indians could look back with 
equal pride, Mr. Harrison analyses each of the 
divisive forces. He then points to the resurgence 
of the nine major regional languages other than 
Hindi and shows that, while there is widespread 
opposition to the latter as an all-India language 
in the non-Hindi regions, the place of English 
as an all-India language is, at the same time, 
gradually declining, and consequently there is 
the danger of ‘a period of prolonged linguistic 
pandemonium’ (page 70). As a result of this, 
linguism and parochialism are likely to take the 
place of present-day ‘enlightened nationalism and 
cultural internationalism’. The present cosmopol- 
itan leadership and the all-India administration 
and other services would then be replaced by 
what he calls ‘the new regional élites’. 

Mr. Harrison deals next with the divisive 
force of caste in Indian society, which, he points 
out, is all the more dangerous because often caste 
does not cross linguistic boundaries, but is co- 
extensive with linguistic distribution. Far from 
dissolving under the impact of economic 
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changes, caste has, immediately anyway, tended 
to solidify, resulting in the formation of ‘caste 
lobbies’. In the following chapters, Mr. Harrison 
makes a detailed and penetrating analysis of the 
disruptive force of communism in India. He 
next discusses the weakness of most Indian 
political parties, particularly the Communists 
and Congress, and concludes that ‘instability 
and conflict . . . may become congenital maladies 
of the Indian body politic’, (p. 290). 

Mr. Harrison concludes: ‘Residual political 
power in India in the decades ahead will rest in the 
regional capitals: the makers of any regime in 
New Delhi, Right- or Left-inclined, will face 
first and foremost the necessity for coming to 
terms with widely dispersed centres of power . . . 
All that seems certain . . . is that no one political 
force and no one élite group at the national level 
can hold a commanding position for long against 
the onslaught of so many divergent interests. 
No “final” outcome is in prospect, neither the 
enduring triumph of a strong central state, nor 
irrevocable Balkanization. Instead, India is 
likely to experience a succession of political 
shocks as centripetal and centrifugal forces 
alternately gain dominant strength’ (pp. 336-7). 
In another part of the book Mr. Harrison 
observes: “The upshot of these studies is that 
Indian nationalism will most probably survive 
at the price of a series of authoritarian political 
forms...’ (p. 4). But in the end, Mr. Harrison 
believes, freedom and unity would reassert them- 
selves. 

The first, somewhat obvious, criticism of the 
book is that any study with its primary focus on 
fissiparous tendencies in any country is bound to 
give a distorted view of the whole picture. For 
this reason, the sub-title of the volume seems 
unjustifiably alarming. This is not to say that the 
author is prejudiced against India oz that he is 
ignorant of the forces that make for unity in the 
country. Mr. Harrison invariably cites, though 
rather cursorily, the factors that make for unity 
while analysing the divisive factors. Neverthe- 
less, the over-all impression left on the reader’s 
mindis that he overemphasizes the divisive forces 
and underestimates the strength of those that make 
for unity. If he had intended to make a more 
balanced study of both these forces, he would no 
doubt have cited the fact that with all its faults 


and weaknesses, the Congress Party (and Mr. 
Nehru) would remain for long the instrument 
of unity; that English is unlikely to be displaced 
as an all-India language for as long a time as 
one can now foresee; that strong economic 
bonds radiating from Delhi operate as not- 
easily-breakable centripetal forces; that linguistic 
and communal forces have left the large, power- 
ful, defence forces quite untainted; that what has 
been happening is a realignment of communal 
and linguistic forces which have long been 
submerged and this realignment has been 
happening (in certain areas of the country at 
least) quietly and for many decades without any 
lasting danger to the fabric of unity of the 
country. When once this realignment is complete, 
as it seems to be now, the disruptive aspects of 
these forces will be greatly weakened; there is no 
reason to believe that these new alignments 
would not themselves make for unity, instead 
of disunity. In due course, they are bound to 
develop an all-India perspective and an urge for 
unity. Millions of Indians (and non-Indians too) 
have for so long (to wit, for centuries) believed 
in the political ‘myth’ of India being one and 
indivisible (in spite of the August 1947 partition) 
that the seeming reality of divisive forces does 
not have any strong legs on which to stand, at 
least for any length of time. The strong and 
widespread feeling in the country on the Kash- 
mir question is a case in point. 

Like so many foreigners, Mr. Harrison is apt 
to be misled by the fact that (unlike in the West) 
differences in Indian political life are over- 
dramatized particularly because they are, more 
often than not, expressed and exhibited outside 
the arena of formal institutions such as Parlia- 
ment, courts and political parties. The population 
of India is so large and so heterogenous that it 
seems that institutions of Western origin cannot 
adequately provide the sole forum for redress of 
grievances of all kinds. But because these forces 
seek publicity or redress outside standing, formal, 
institutions and thus dramatize the force of their 
grievances, it does not necessarily mean that they 
are any more disruptive or stronger than they 
really are. All the time one observes Indian 
developments, one ought not to lose the broad 
perspective and a sense of proportion. The fact 
that they often lack the right perspective and 
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sense of proportion is the weakness of all micro- 
scopic studies such as this one on a country so vast 
in area and population, so old and complex in 
history and civilization. 

Finally, it is difficult to resist the impression 
that the author is not wholly free from the 
typically American exaggerated fear of com- 
munism and its danger to India’s unity. Some- 
thing like a third of the book is devoted to it, 
which, however, proves that, with its strength 
lying only in widely scattered strongholds and 
the party riven by indiscipline, it could not be a 
grave threat to the country as a whole, at least 
during the foreseeable future. 
Indian School of International 
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THE MACKENZIE KING RECORD. Vol. I. 1939-1944. 
By J. W. Pickersgill. University of Chicago 
Press and University of Toronto Press; 
London, Oxford University Press, 1961. 723 
Ppp. 92s. 

One of the first arts a member of Mr. Mac- 
kenzie King’s secretarial staff had to master was 
the preparation of clear, brief memoranda fully 
documented with supporting evidence. Mr. 
Pickersgill learned that art, and it has enabled 
him to write a clear, readable book, which in 
spite of its length and the difficulty of its subject 
matter holds the attention of the reader from 
beginning to end. The Mackenzie King Record is a 
valuable contribution to the discussion of 
Canadian politics largely because Mr. Pickersgill 
has not attempted to simplify either the issues or 
Mackenzie King’s approach to them. Instead he 
has revealed their subtlety and exhibited as few 
writers have done the refined detail of Canadian 
politics which demand for their understanding 
and practice extraordinary resources of sympathy, 
skill and experience. 

A second requirement of Mackenzie King’s 
servants was a capacity for complete but sophis- 
ticated dependence, ie. an ability to work 
intelligently within the four corners of Mac- 
kenzie King’s own conception of himself and of 
the problems of Canadian life domestically and 
internationally. This Mr. Pickersgill was always 
able to do. The Mackenzie King Record is the 
impressive demonstration of his capacity to 


fashion daily the faith of his hero; critical on 


small points, suggesting refinements here and 
subtractions there yet never doing anything but 
add to the song of praise and thanksgiving for 
the beneficient creator of Canada united and free. 

The truth of politics is not scientific, but an 
artefact created out of the known in the service 
of the unknown and unknownable. This 
Mackenzie King understood, and this Mr. 
Pickersgill accepts in the fashion of a true 
disciple. What is truth? The search for truth in 
the context of Canadian life is the quest for 
something called Canadian unity. This Mackenzie 
King believed with all his heart and all his mind, 
but it was a truth which he himself defined in his 
own way. He set up the problem and he solved 
it. The fact that millions of Canadians supported 
him: some completely, some to a degree and 
many reluctantly is the proof that his discovery 
of this truth bore some positive relationship to 
Canadian necessities. 

Both in his own mind and in his message to the 
people of Canada, Mackenzie King depicted the 
path to unity as a rocky, circuitous pilgrim’s 
progress, beset with pitfalls and dangers. Around 
many of the corners lurked the demons of British 
imperialism, a calculating, clever and attractive 
collection of devils. In Chapter III Mr. Pickersgill 
tells the story of Mackenzie King’s first wartime 
encounter with them in the shape of Lord River- 
dale, Captain Balfour and Air Chief Marshal 
Sir Robert Brooke-Popham who came to Canada 
to establish the British Commonwealth Air 
Training Plan. Mr. Pickersgill’s account extracted 
from Mackenzie King’s Diary depicts Riverdale 
and his colleagues “taking for granted” that Ca- 
nada would do its duty. Mackenzie King put 
up a fierce resistance. In the end he got the 
Governor-General out of bed, he compelled 
Riverdale to leave a dinner engagement and 
early on the morning of his birthday he com- 
pelled the British to acknowledge that “Canadian 
pupils, when passing out from the Training 
Scheme, would be incorporated in organized 
units and formations of the Royal Canadian 
Air Force in the field”. Unfortunately it is not 
at all clear that Riverdale and Brooke-Popham 
wanted anything different from what the British 
in fact agreed to. In his account of the victory 
over the British, Mackenzie King recorded,that 
“T never saw a man look more deflated in a way 
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than Sir Robert Brooke-Popham did... His 
face was very red, and his manner very crushed”. 
But this is hardly proof of a conspiracy to seize 
control of Canada and locate it in Downing 
Street. Perhaps Brooke-Popham was simply 
annoyed at being dragged unnecessarily away 
from private pursuits to conduct a useless negotia- 
tion at midnight and to wish Mackenzie King a 
happy birthday when most of Ottawa was in bed. 

The air training imbroglio is the overture of 
this composition. Reading The Mackenzie King 
Record one gains the impression that in Ottawa 
the operations of the Nazis were a remote danger 
and the Japanese even less so. The British, of 
course, were magnificent, and Churchill's 
oratory was applauded. But they had to be 
watched very carefully indeed. Every kind of 
suspicion was possible. Mackenzie King could 
on occasion sound more like Palme Dutt than 
Palme Dutt himself. Thus he reported himself 
as telling “... Council quite frankly that when 
I was seated in Downing Street I was really 
dealing with the C.P.R. there, that after all that 
was where the C.P.R. was owned, and that its 
policies were really directed from London and 
aimed at carrying out Imperial policy rather than 
leaving Canada free to carry on her own.” 
(p. 647). This is a remarkable statement to be 
made seriously at a Cabinet meeting by a man 
who was himself the pensioner of one of the 
principal business leaders of the United States, 
Mr. John D. Rockefeller Jr. 

The Mackenzie King Record suggests that even 
by the most favourable calculation Mackenzie 
King contributed very little of a constructive 
kind to the political leadership of the anti- 
Fascist nations. Even as a linchpin of the Anglo- 
American alliance he had little to offer except 
some occasional cautionary advice in London and 
Washington. Roosevelt took him rather more 


seriously than Churchill but neither depended 
on him or were much influenced by him. This is 
not surprising, because he had no clear ideas 
about the war and not much passion for fighting 
it. Mackenzie King was a man of peace. He 
wanted above all to keep out of trouble and his 
capacity to do so, having regard for the basic 
character of Canadian politics, was his solid 
contribution to the struggle. Canada contributed 
men and materials to the Allied cause in a very 
impressive volume. The nation was able to do 
this because it wasted little real energy in political 
squabbling. Mackenzie King helped to maintain 
race peace and class peace and this provided a real 
foundation for both working and fighting. 
Churchill and Roosevelt provided all the inspira- 
tion Canada needed: Mackenzie King provided 
the practical, Machiavellian common sense 
required to translate both inspiration (and the 
lack of it) into men, guns, aeroplanes and ships. 

One may deplore Mackenzie King’s attempts 
to understand Hitler, his tenderness towards the 
Vichy Government, his personal regard for the 
Japanese Minister, and his consultation with the 
Cardinal Archbishop of Quebec before inviting 
Mr. St. Laurent to join the Cabinet. But his 
disposition to look sympathetically at all the 
elements in a political situation was part of his 
political skill. Frequently he contributed as much 
to the creation of problems as to their solution. 
For example, he brought into his Government 
isolationists and hard faced business interests, and 
then deplored their activities, and out manoeuvred 
them. But such is the way of politicians, and he 
was a supremely able politician as distinct from 
a leader. He played a negative game, but that 
after all is a legitimate way to play the game, 
but not the only way. 
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